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BRIEF ON BEHALF OF DEFENDANTS 


By direction of the Court at the conclusion of the hearing in 
Sherman)''Téxas, on June 25, 1935, the defendants submit herewith their 
brief upon all asvects of the case, including their several motions to 
dismiss the bill of complaint upon which the Court reserved decision, 
and including also the questions presented by the testimony given and 
the exhibits introduced upon the hearing. 


In this brief the following points will be discussed in the 
following order: 


The motions to dismiss the bill of complaint should be granted. 


The Bankhead Act is a valid exercise of the taxing power of the 
United States. 


The Bankhead Act is a valid exercise of the Federal Commerce 
Power. 


The Bankhead Act does not violate the Fifth Amendment to 
the United States Constitution. 


The Bankhead Act does not unconstitutionally delegate 
legislative power ta the Secretary of Agriculture and the Commissioner 
of Internal Revenue. The regulations promulgated. by: the Commissioner 
of Internal Revenue are valid, and are not broader. than the provisions 
of the Bankhead Act. 


The Bankhead Act and the regulations issued thereunder are 
entitled to the presumption of validity, and that presumption has 
not been overcome by the plaintiffs. 
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The plaintiffs have failed to show either that they will suffer 
any irreparable injury in 1935, or that they lack an adequate remedy 
at law. 


The plaintiff Wallace is estopped from questioning the 
constitutionality of the Bankhead Act. 


The plaintiffs herein have brought their action in an effort 
to obtain a final injunction restraining the defendants both from 
compelling any of the cotton ginners of the State of Texas to comply 
with the provisions and regulations of the Bankhead Act, and from 
attempting by suits or prosecutions to collect from any cotton ginner 
in the State any tax, penalty or fine under the Act or the regulations 
for a failure to comply therewith. 


The two nominal plaintiffs attempt to sue on behalf of all 
of the ginners of cotton in the State of Texas, the plaintiff Wallace 
both for himself and for all others claimed to be affected by the 
Bankhead Act and regulations, and the plaintiff Association on behalf 
of its members. They have joined as defendants the two Collectors 
of Internal Revenue for the State of Texas, and the four United States 
Attorneys in the State. 


The bill of complaint claims that this Court has jurisdiction over 
all of the defendants under Title 28, U. S. 0, Section 113, and over the 
cause of action in that it arises under an Act of Congress (the Bankhead 
Act) "which is a revenue law providing for Internal Revenue." They asser 
the unconstitutionality of the statute on the following grounds: 


(1) That it constitutes an attempt on the part of Congress 
to control and regulate the production and ginning of cotton within the 
several states, in violation of the Tenth Amendment to the Federal 
Constitution. 


(2) That it is not a valid exercise of the taxing powers of 
Congress, but is an arbitrary attempt to regulate, by means of penalties 
and fines, the production and ginning of cotton. 


(3) That it deprives the ginners in Texas of liberty and 
property without due process of law in violation of the Fifth Amendment 
to the Federal Constitution. 


(4) That it delezates legislative powers to the Secretary 
of Agriculture and the Commissioner of Internal Revenue in violation of 
Article I, Section 1, of the Federal Constitution. 


(5) That it is an invalid-exercise of the power of the 
Federal Government. to regulate commerce, and is in violation of the Tenth 
Amendment to the Federal Constitution. 


Issue was joined upon these allegations by the denials contained in 
the answer of the defendants to the bill of complaint. The answer was 
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by direction of the Court served and filed during the course of the final 
hearing, and was understood by all parties and by counsel to be served and 
filed without prejudice to the pending motions to dismiss the bill of com- 
plaint. 


The bill of complaint further alleges that various articles of the 
regulations promulgated by the Commissioner of Internal Revenue for the 
administration of the Bankhead Act are void and of no legal effect because 
they are broader than the Bankhead Act itself and constitute an attempt by 
the Commissioner to legislate. These claims also are denied by the de- 
fendants' answer to the bill of complaint. 


IOP EK BAE 


THE DEGENDANT! § MOTIONS TO DISuISS THE BILL OF COMPLAINT SHOULD 
BE GRANTED. 


A: 

The plaintiff Wallace has attempted to join as plaintiffs with 
him all of the other ginners of cotton in the State of Texas, who, as he 
alleges, are affected by the Bankhead Act "in the same manner in which 
this plaintiff is affected." He bases this right of joinder upon Equity 
Rule 38, which provides: 


"When the question is one of common or general 
interest to many persons constituting a class 

sO numerous as to make it impracticable to bring 
them all before the Court, one or more may suc 
or defend for the whole," 


It should be noted that plaintiff Wallace nowhere alleges 
or claims that he has any permission or authority to represent these other 
citizens and Texas sinners in his attack upon the statute in question. 
Even assuming (without conceding) that the other ginners are affected by 
the statute as he is, it does not follow either legally or logically that 
they have any desire for themselves and for their own respective accounts 
to maintain such an action as this, or to endeavor to bring about a 
judicial declaration of the invalidity of the statute. 


Also, it is patent, not only from the evidence before the 
Court but from facts within the personal knowledge of the Court and 
facts of which he may take judicial cognizance, that the circumstance 
of one ginner's (in this case Wallace) incurring what he claims un- 
reasonable and excessive expenses in complying with the statute and 
regulations, and the alleged taking of his property without due process, 
does not have a similar result as to all ginners in the State. It is 
entirely possible, and even probable, that the additional administrative 
trouble encountered by the other ginners has not been and will not be 
at all onerous to them, but may easily be taken care of uncer their 
system of keeping books and performing otherwise the functions of 
ginners of cotton. 
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The authorities set forth in the typewritten brief filed with the 
Court in support of the defendant's motion to dismiss the bill of complaint 
should require only citation at this point and not elaborate discussion. 
As the Supreme Court stated, in Mathews v. Rogers, 284 U. S. 521, at 530: 


"While the present bill sets up that the 

single issue of constitutionality of the 
taxing statute is involved, the alleged 
unconstitutionality depends upon the appli- 
cation of the statute to each of the appellees, 
and its effect upon his business, which is 
alleged to be interstate commerce. The bill 
thus tenders separate issues of law and fact 
as to each appellee, the nature of his business 
and the manner and extent to which the tax im- 
poses a burden on interstate commerce. The 
determination of these issues as to any one 
taxpayer would not determine them as to any 
other. There was thus a failure of such 
identity of parties and issues as would 

support the jurisdiction in equity." 


pee also Scott v. Donald; 165 U. S. 155; "State of f OWnio Vv. Cox 2 oe 
Hed. 354; Raich v. Truax, “219 Fed. 273; affirmed 239 Un Ser os ema: 


Baker v. City of Portland, 5 Sawyer 566. 


Hill v. Wallace, 259 U. S. 44, was not a "class suit" and the point 
here uncer discussion did not arise in that case. The bill was filed by 
eight members of the Chicago Board of Trade "in behalf of all other members 
of that body who may wish to join and share in the relief grented" but no 
point was made of their right so to sue. Cee ee that case is no 
authority for or acaiee the plaintiff Wallace's claim of right to repre- 
sent other ginners 


Accordingly, it is submitted that plaintiff Wallace may not properly 
Maintain this action for other ginners in the State, and to the extent 
that he attempts to do so, the bill of complaint should be dismissed. 


B. 


THE PLAINTIFF TEXAS COTTON GINVERS ASSOCIATION IS 


AN IMPROPER PARTY PLAINTIFF AND HAS NO STANDING 
WHATSOEVER BEFORE THIS COURT 


It is alleged in the bill of complaint that this Association was 
incorporated for the purpose of promoting the interests and welfare of its 
individual members, who are cotton ginners in this State, and that as an 
association and corporate entity this plaintiff "is not Girectly affected 
by the terms and provisions of the * * *Bankhead Act." It attempts to join 
its members as plaintiffs pursuant to Equity Rule 38. 


It should be noted that the original bill contains no allegations 
either that the institution and prosccution of litigation come properly 
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within its powers, or Foe tt has received any authority from its members 

to bring and maintain the action. This defect in pleading is attempted 

to be remedied by the filing of amendments to the bill of complaint, and the 
Association endeavors to establish by plaintiffs! Exhibits Nos. 7 to ll, 
inclusive, that it has legal power to maintain the action, and that it has 
been authorized by its membership to do so. 


ixamination of plaintiffs! Exhibits Nos. Gi guee Lo-and. LL 
will disclose that the Association has not received any sufficient or 
adequate authority from’ its membership either to bring this action or to 
represent its members in this litigation. The action taken by the 
membership at its Dallas Meeting in April, 1935, was extremely informal 
and provides no basis for the action of the Executive Committee in 
bringing this action. 


The admission in the bill that the Association is not in any 
was affected by any provisions of the statute under attack is absolutely 
fatal to its claim to be properly before the Court in its prayer for 
injunctive relief. This statement finds ample support in the cases 
cited in the defendants! brief supporting the motions to dismiss. 
See Georgetown v. Alexandria Canal Co.,; 37 U.S. 1: ‘and cases cited 
under YA" supra. 


Accordingly, we submit that the bill of complaint brought by the 
plaintiff Association should be dismissed in toto. 


C. 


THE BILL OF COMPLAINT BY THE PLAINTIF? WALLACE 
AGAINST DEFENDANT BENNETT AS UNITED STATES 


ATTORNEY FOR THS EASTERN DISTRICT OF TEXAS 
SHOULD BE DISMISSED. 


Plaintiff Wallace bases his right to injunctive relief against 
cefendant Bennett upon his allegation that if he fails to comply with the 
Bankhead Act and rezulations in 1935 he will incur the possibility of pros- 
ecution by defendant Bennett, and the suffering of fines and penalties and 
possibly imprisonment. He endeavored to support this allegation by 
calling Mr. Bennett as a witness and adcducing from him testimony to the 
general effect that if he as United Statés Attorney learned of violations 
of the statute and regulations he would probably under the direction of 
the Attorney General of the United States institute such prosecutions 
as would be proper under the statute and regulations. 


In Campbell v. Medalie, 71 Fed. (24) 671, the Circuit Court of 
Appeals for the Second Circuit had before it an appeal from a dismissal 
of a bill claiming that the Act of March 9, 1933, and an Executive Order 
of the President requiring every person having gold bullion to file a 
return with the Collector of Internal Revenue were unconstitutional, and 
that his conviction for violation of that action would subject him to 
disbarment and would cause him irreparable injury. Upon such grounds he 
. sought an injunction enjoining the United States Attorney from prosecut- 


ing an indictment based upon his violation of the statute. The Circuit 
Court of Appeals affirmed the dismissal of the bill and held that there 
was no occasion for the issuance of an injunction, since the defense that 
the statute and Executive Order were unconstitutional could and should be 
raised as a defense to a criminal prosecution thereunder. 


"If appellant, a lawyer, be convicted, he may 

be disbarred, but that is insufficient reason 
for a court of equity. to interfere with the 
normal prosecution of a criminal indictment, 

If the indictment be bad or the statute, for any 
reason suggested by the appellant, be unconsti- 
tutional, his remedy at law is still adequate 
and sufficient. The usual purpose of a suit in 
equity is the protection of rights of property. 
An injunction will be granted only where the 
facts disclose the likelihood of immediate and 
irreparable damage to property." (Citing cases 
in supvort.) 


In Richmond Hosiery Mills v. Camp, 73 Fed. (2d) ‘315, the plaintiff, 
a manufacturer of hosiery, filed a bill to enjoin the United States Attor- 
ney from prosecuting it for violating a code of fair competition adopted for 
the hosiery industry under the National Industrial Recovery Act, upon the 
claim that the Code was unconstitutional. In that case it appeared that 
the United States Attorney had threatened to cause the plaintiff to be 
indicted for a single violation of the Code. The District Court dismissed 
the bill and the Circuit Court of Appeals affirmed the dismissal, holding 
that if the Code or the Recovery Act, or both, were unconstitutional, the 
plaintiff could raise that defense in a criminal prosecution for the vio- 
lation of the Code, and that the plaintiff therefore had an adequate 
remedy at law but no proper claim for injunctive relief. 


Similarly, in Penn v. Glenn, decided by the District Court for the 
District of Kentucky (Dayson Je) ondoril We-.2e5 (officially not reported 
and unofficially reported in Prentice Hall Tax Service 1955 2) Vodse 1, Ds 
1261-1264, paragraph 1243.), the plaintiffs sued the Collector of Internal 
Revenue and the United States Attorney for an injunction, praying in part 
that the United States Attorney be restrained from presecuting them for 
failure to comply with the Act of June 28, 1934, commonly known as the 
Kerr-Smith Tobacco Act. Although the Court in that case held that the 
suit before the Court was purposed entirely to regulate and control the 
production of tobacco, and was therefore invalid, it further hel@ that 
the defendant, the United States Attorney: 


"* %* * hos no such direct and personal interest in this 
controversy as has the defendant, Glenn, as Collector, 

and as no case is alleged or made out against him for an 
injunction, I can conceive of no reason why he should be 
continued as a party defendant, and the proceeding is dis- 
missed as to him, at the cost of plaintiffs." 
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These cases clearly betcbline that’ the: Bi daatire. Wallace;*and,sinefact, 
all of the plaintiffs who are properly before the Court, are not isd 
to an injunction against the defendant Bennett. As in those cases, it 
Goes not appear that the plaintiffs here will be subject to more than a 
single criminal prosecution if they fail to comply with the statute and 
regulations, and if such a prosecution is instituted by defendant Bennett 
the defendant in such action may then raise the alleged invalidity of the 
statutes In addition the plaintiffs here may adequately raise the legal 
questions here attempted to be presented by suing the proper Collector 
of Internal Revenue to recover the amount paid as tax, and accordingly 
they do not encounter the risk of a successful defense to a single criminal 
prosecution. 


The single exception to the rule that the court of equity has no 
Jurisdiction to enjoin the prosecution of criminal proceedings is demon- 
strated by such cases as Ex Parte Young, 209 U. S. 123; Tyson & Bro. v. 
Banton, 273 U. S. 418; Packard v. Banton, 264 U. S. 140; and Terrace v. 
Thompson, <632 U.. S..187 


In Bx Parte Young, the statute under attack was a law of 
Minnesota relating to the enforcement of rates to be charged by intra- 
state carriers for freight and passengers and the statute contained 
provisions respecting punishment for violations. The stockholders 
of a railroad company brought a bill to enjoin the Company from com- 
plying with the statute and incidental to the decision of the case the 
court considered, the right of the plaintiffs to invoke the equity process 
of the Federal Court. In upholding the jurisidiction of the court the 
Supreme Court held that the case represented an exception to the general 
rule and based its decisién upon the punitive conditions of the statute under 
question. The alternative for the railroad company was either to obey 
the statute: or to violate it and incur the danger of enormous fines 
and possible imprisonment. 


"The necessary effect and result of such legisla- 
tion must be to preclude a resort to the courts of 
testing its validity. The officers and employees 
could not be expected to disobey any of the provisions 
or the acts or orders at the risk of such fines and 
penalties being imposed upon them, in case the court 
should decide that the law was valid. The result would 
be a denial of any hearing to the Company." 


No logical comparison may be made between the law under consideration 
in tht case and the Bankhead Act. In the latter instance, the validity 
of the statute may quite adequately be tested by the normal and regular 
procedure of an act Seo ae the Collector of Internal Revenue for a 
refund of the tax 


A decision similar to Ex Parte Young is that of Tyson & Bro. yv. 
Banton, 273 U. §. 418, which held that equitable jurisdiction exists to 
restrain criminal prosecutions under unconstitutional enactments when, 
but only when, the prevention of such presecutions is necessary to 


wes 


protect the rights of property. As in Ex Parte Young the statute before 
the court contained penalties extremely drastic and there was no choice 
given the taxpayer except to. comply with the statute or to violate it. 


The authorities on this subject are referred to and reviewed in 
the Supreme Court decision of Terrace v. Thompson, 263 U. S. 197, which 
again states the general rule as to the lack of ie cate on of a court 
of equity except when the exercise of that jurisdiction is essential 
to avoid irremediable and irreparable injury of property rights. In 
that action a suit was brought to enjoin the Attorney General of 
Washington from enforcing the Anti-Alien Land Law of that state. The 
motion of the Attorney General to dismiss the complaint upon the 
ground that it failed to state any matters of equity or facts suf- 
ficient to entitle the appellants to relief was granted by the 
District Court which entered a decree of dismissal. The Supreme 
Court affirmed that decree, holding incidentally that under the 
exception to the general rule persons affected by a law containing 
provisions for criminal punishment were not obliged to take the risk 
of prosecution and loss of property in order to secure an adjudica- 
tion of their rights; but it cannot be disputed that the plaintiffs 
in the case at bar are not under any such hardship or choice of 
alternatives as confronted the plaintiffs in these exceptional 
instances. 


D, 


THE BILL OF COMPLAINT BY PLAINTIFF WALLACE 
AGAINST DEFENDANT BENNETT AS UNITED STATES 
ATTORNEY SHOULD BE DISMISSED FOR THE REASON 


THAT THE JURISDICTIONAL AMOUNT IS LACKING. 


In the event that the Court should determine that the plaintiff 
Wallace is only the proper party paintiff in the action, his bill of com- 
plaint should be dismissed in toto upon the ground that his action against 
the defendants concededly involves less than $3,000, the minimum amount 
necessary under Judicial Code, Section 24, to invest this Court with 
jurisdiction to hear the matters at issue, 


The plaintiff Wallace's bill of complaint specifically alleges 
that his 1934 expenses totalled $770.98, and his probable 1935 expenses 
will approximate $750 and he made no other claim and adduced no different 
proof in his testimony upon the trial. He testified that the value 
of his gin is approximately $20,000 but he made no effort to claim 
or to prove that this entire sum or that his entire property was 
in jeopardy under a continuance of the statute and its regulations. 


He attempts to bring the case within the jurisdiction of the Court 
by alleging that it arises under a "revenue law providing for internal 
revenue" (Paragraph 1 of bill of complaint), but the entire case is based 
upon the entirely contradictory assertion that not only the primary but 
the sole purpose of the statute was to regulate production of cotton and 
not to raise revenue. The plaintiff may not properly be heard to contend 
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that the Court has Jurisdiction of this cause because it arises under a 
law providing for revenue, and then to contend that the law is invalid 
because it is not intended to provide for revenue. 


Also, it is not sufficient merely that the case should indirectly 
or probably involve the provisions of a revenue law, but the claim of the 
plaintiff must in itself directly arise under such law. In other words, 
the plaintiff's claim must, in order to fulfill the jurisdictional require- 
ments, require of its own force enforcement or construction of a revenue 
law, and such enforcement or construction must arise in the plaintiff's own 
case and not in its rebuttal. It is of course the defendants! position 
here that the Bankhead Act is actually and primarily a revenue measure 
(and this point is discussed post); but the plaintiff may not invoke 
jurisdiction by involving such a Federal question indirectly in the way 
of anticipating that the defendants! position will involve such a point 
of Federal law. ~ Louisville & Nashville 'R.-R, Co. v. Mottley, 211°U. Sv 149; 
Metcalf v. Watertown, 128 U. S. 586; Minnesota v. Northern Securities Co., 


Toe Ue Oeeeot COI. obese Ouls, (CUL U. S. ooce, Devine Vv. Los Angeles, 
BUA te (OemolLor parnetucve Runkel e64 UU, Se 16. ° 


The Bankhead Act can in no sense be said to create a cause of action 
in the plaintiff Wallace; accordingly, in view of his failure to show any 
other basis for the jurisdiction of the Court, the bill of complaint as 
to him should be dismissed in toto. 


E. 


If THE COURT CONCLUDES THAT THE DEFENDANT BENNETT 
IS NOT A PROPER PARTY DEFENDANT, THE ENTIRE BILL OF 
COMPLAINT SHOULD BE DISMISSED AGAINST ALL OF THE 
DEFENDANTS, FOR THE REASON THAT THERE WILL THEN BE 
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NO DEFENDANT BEFORE THE COURT WHO IS A RESIDENT OF 


THE EASTERN DISTRICT OF TEXAS WITHIN THE REQUIRE- 


MENTS OF SECTION 112 OF THE JUDICIAL CODE. 


Counsel for the plaintiffs conceded that if the bill or the case 
is dismissed as against the defendant Bennett, the whole suit must fail 
as there would then be no defendant resident in the Eastern District, as 
required by the Judicial Code, Section 112. 


F. 


THE BILL OF COMPLAINT SHOULD BE DISMISSED IN TOTO 
AND AGAINST ALL OF THE DEFENDANTS UNDER REVISED 


STATUTES, SECTION 3224, TITLE 26, U.S.C., SECTION 
154. | 


That section provides: "No suit for the purpose of restraining 
the assessment or collection of any tax shall be maintained in any court," 
and it and the decisions hereinafter referred to exemplify the policy of 
the Government that the collection of revenue, which is essential to the 
performance of the functions of the Government, shall not be interfered 
with by judicial process restraining the collection of taxes, but rather 
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that the right of the taxpayer to complain of the invalidity of the taxing 
statute in question, or othervise to assert his legal rights as a taxpayer, 
shall be onforced by some other judicial process than the injunctive 
remedy. 


Even to concede the plaintiffs! claim that the tax levied by the 
Bankhead Act is a penalty and not a tax does not avoid Revised Statutes, - 
Section 3224. The Supreme Court has specifically held that even though 
a so-called "tax" is not a true tax but is a penalty designed to coerce 
compliance with an unconstitutional regulation by the Government, that 
section of the Revised Statutes nevertheless applics and forbids the 
issuance of an injunction to restrain the collection of such a "tax". 


In Bailey v. Drexel Furniture Co., 259 U. S. 20, the Federal Child 
Labor Tax Law was held unconstitutional on the ground that it was not a 
true exercise of the taxing power but was a penal measure designed to 
coerce compliance with Federal regulation of a subject matter beyond the 
scope of the constitutional powers of the Federal Government. But on the 
same day on which that case was decided, the Supreme Court held, in 
Bailey v. George, 259 U. § 16, that it was error to enjoin the Collector 
of Internal Revenue from collecting a tax assessed under the Federal Child 
Labor Tax Law because although the "tax" was in reality a penalty, Revised 
Statutes, Section 3224 was nevertheless applicable. The Court said: 


"The averment that a taxing statute is unconstitutional 
does not take this case out of the section (Rev. Stat. 
Sec. 3224), There must be some extraordinary and 
exceptional circumstance not here averred or shown to 
make the provisions of the section inapplicable. 

Dodgesve Brady, <40ndeSs bec jrlae,, in pspuseesor their 
averment, the complainants did not exhaust all of their 
legal remedies. They might have paid the amount assessed 
under protest and then brought suit against the Collector 
to recover the amount paid with interest. No fact is 
alleged which would prevent them from availing themselves 
of this form of remedy." 


Bailey v. George, supra, is therefore conclusive authority against 
the issuance of an injunction in this case. Even if the Bankhead Act is 
unconstitutional and the tax levied under it is held to be a penalty, no 
injunction may issue against the collection of the tax. In this case, as 
in Bailey v. George, supra, the remedy of the plaintiffs is to pay the 
tax, make demand for its return, and upon refusal of such demand sue the 
Collector. 


To the same effect are Dodge v. Osborn, 240 U. S. 118, and Snyder 
v. Marks, 109 U. S. 189, in both of which cases the Supreme Court held that 
Revised Statutes, Section 3224, prevented the issuance of an injunction 
against a Collector of Internal Revenue, even though the tax which he was 
about to collect was unconstitutional. In Snyder v. Marks, supra, the 
court repudinted the contention that Section 3224 did not apply in the 
case of a void tax. 


re an ees 


"There is; therefore, no forcetin, the suggestion that 
Section $e24, in speaking of a Atax'; means only a 
legal: tax; and-that an illegal tax-is not. a tax,. and 
so does not fall within the inhibition cf the statute, 
and the collection of it may be restrained.: The 
statute clearly applies to the present. suit'and for- - 
bids the granting of relief by injunction." ; 


See also, Corbus v. Gold Mining Co., 187 U.S. 456; Dodge v.-Brady, ¢40 
U. S. 122; Phillips v. Commissioner, 283 U. S. 589; Cheatham v. United | 
States, 92 U. 8.°85; State Railroad Tax Oases, 9¢ U.S. B1Ds a Rete 
Whaling Co. v. United States, 187 U. S. 447... | i af 


‘The cases of Regal Drug Corp. v. Wardell, 260 U. S.. 386, and Lipke 
ve Lederer, 259 U. S. 557, are clearly inapplicable to -the case at bars.-: 
he Supreme Court held in these cases that the "tax" imposed by Section 
35 of the National. Prohibition Act was in fact a "penalty":in the nature 
of punishment for a criminal offense. In the Regal Drug Corp. Case the 

Collector had actually seized possession of the plaintiff's store and 
was proceeding.to sell its stock of goods, and in Lipke v.. Lederer, the 
Collector had stated that he was about to levy a warrant of distress. 

In those cases an injunction against the collection of the tax was 
absolutely necessary to prevent irreparable injury by the utter destruc- 
tion of the plaintiffs! businesses. No such contention is made heres 


ALCOS iv enit Lieve Wallace, <59 U.-S. 44, ae Miller v. Mat Margarine 
Co., 284 U. §S. 498, there were presented Breatoie in which an injunction 
was absolutely necessary tc prevent the actual destruction of the entire. 
business cof the taxpayer. Under the decisions that circumstance is 
essential to take a case out of the prohibition of Section 3224; but in 
the present case no such contingency is presented by the evidence or even 
claimed. The plaintiffs and all of those for whom they claim to sue are 
in no position comparable in any way to the litigants in these cases 
constituting the exception to the general rule;. they do have a perfectly 
adequate remedy at law; and if the Bankhead Aédt is invalid they may by a 
proper suit obtain a judicial determination of that fact. 


THE INDUSTRIAL DEPRESSION FOLLOWING 19¢8. 


The Bankhead Act is a part of a general legislative program in- . 
stituted for the purpose of effecting a recovery from the economic 
crisis from which the country has been suffering. This court will take 
judicial notice of that crisis. Atchison Railroad Co. v. United States, - 


284 U.S. <94; Home Bldg. & Loan Assn, v. Blaisdell, 290 U.S.398. 


The industrial boom which had an inception following the World 
War, fostered in part by the demand for the replenishment of industrial 
products and in part by the artificial stimulation of. huge and largely: : 
unsound foreign loans, had reached its climax in 1928+1929, Following: 
that time saturated markets made the maiatenance of contimued large in- 
dustrial production impossible. 


The industrinl boom had led to a world-wide orgy cf speculation 


in securities. In 1929 rmmuth of the international lending upon which the 
world's industrial and connercial activity had been lorgely built was 
suddenly withdra-m od yjat to mere spectacular’ uses in the securities 
market. The cost of credit rose to alarming heights, checking commercial | 
activitys Industrial productien in the United States began to recede. 
Widespread unemployment ensued. Then followed the securities market crash 
of October, 19e9. 


Numerous expedients were used to check temporarily the collapse 
of oPice se: Nevertheless, unemployment continued to increase, consumers! 
iD 


incomes failed, and commodity” and securities prices ae new lows. 
The national credit structure began to weaken. ine 


The curtailment of markets was aggravated by wade ot tariff 
barriers; and in the summer of 1931, in spite of a’moratorium on — . 
foreign debts, there followed a series of central bank crashes in Europe; 
England was forced off the gold standard; and gold began to be exported 
from the United States in large quantities. There followed co mplete loss 
of public confidence in the banks; and by March 4, 1933, the entire 
national banking system of the United States had collapsed. 


Effect on Agriculture of the Hoonomic 
Crisis. 


The fate of agriculture, as a consequence of the depression, Was 
worse than that of industry generally. While the level of agricultural 
prices during the period 1909-1914 had been somewhat improved by’ ces 
demands for farm products caused by the world war, following ‘the war ‘this 
advantage was soon lost. From-1920 to 1932 the disparity between farm 
prices and the prices paid for industrial goods constantly increased, 
until farm products had only half of their pre-war purchasing power. 
While in 1909 receipts from agricultural products had constituted 18.9% 
of the total national income, in 1932 they were only 7. ce (Bx. D-1-B). 
Even in the pre-war period agricultural income was at a disadvantage, 
for in 1909 the per capita average of agricultural income was only” 53% 
a the national per capita average. But by. 1932 Bat peaasty: dropped O° 80% 

Ex. D-1-C). 


Meanwhile the fixed charges to the farmer, represented by taxes 
and mortgage indebtedness, continued to increase. In 1932 the average 
mortgage debt per acre was nearly three times and taxes’ more than twice 
as high as in the pre-war years, and this notwithstanding that returns 
to the farmer per acre were much less. | 


Many of the expenses of the farrier, suchas taxes and intetest 
on mortgage indebtedness, are constant and do not decrease with. lessened 
ingcome. Many expenses of operation are ae relatively coms tant. As a 
result, the remaining income available to the Anerican farmer Be net,» 
farm income fell from over le billion eles piesa a Mae Nay oy approximately ra in 
billion dollars in 1932 (Ex. D-1-D). Hence the net return’ ta the farmer 
decreased in far greater proportion than the: ET08S money yield fron his 
crops. 
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The effect of the Depression on: Bouton Growers. 


Cotton growers, as a class, were among rent most severely 

affected by the economic depression. Although doth the: exportation and 
the. domestic consumption of cotton increased during the post-war. period, 

_ production increased even nore rapidly, going from a production of less 
than 7 1/2 million bales in the crop year 1921-1922 to nearly 18 million 

. bales in 1926-1927. The following year (1927-1928) production fell to a 
figure under 13 million bales, but thereaftcr incrcased to over 17 ‘million 
_ bales in 1931-1932 (Ex. D-6-E). Meanwhile reduced buying caused by the 


.. effect of the depression on consumers! incomes and curtailment of ‘demand 


cqused by the slackening of industrial activity decreased the. consumption 
of cotton, which lessened in much the same ratig as the decre case in con- 
sumption of industrial products (Ex. D-9-B). As a consequence, the, i 
carry-over of cotton increased to new highs, and the United States o 
entered the crop year 1932-1933 with a carry-over of 12,960,000 bales 
(Ex. D-3-D), equal substantially to the consumption requirements of 
American cotton for an entire year (Ex. D-2-A). Meanwhile the world 
carry-over in foreign cotton was fairly constant; the increase was 

almost entirely in American cotton (Ex. D~3-E). American cotton prices 
declined drastically (Ex. D-2-C). 


a The gross returns to cotton farmers decreased from between aa 200 , 000,000 
and $1, "700, 000,000 annually during the period from 1922-1930 to less than 
one-half billion dollars in 1932-1933 (Ex. D-7-E). 


While many factors affect cotton prices, the greatest.and the most 
direct is the supply, the demand being in its nature fairly constant 
irrespective of price. The supply available in any season consists of 
the current production plus the carry-over from previous years. While 
current production greatly affects prices, carry-over is equally important. 
The tendency for prices to vary inversely with the amount of the carry- 
over is seen in Exhibits D-2-C and D-9-A. The same tendency may be seen 
from a comparison of cotton prices with quantities of cotton in public 
storage (Ex. D-5-B). Excessive supply caused by large production and 
particularly by the huge carry-over was thus the principal cause of the 
disastrously low price of cotton in 1932, 


In the face of diminished incomes the cotton farmer was forced 
drastically to curtail his expenditures. The general financial stringency 
which accompanied the decrease of income from cotton may be seen from 
the figures for bank deposits, which closely paralleled the price of 
cotton. As the price of cotton fell from a level of approximately 20¢ 
per pound in 1927 to less than 6¢ per pound in 1932, demand deposits 
in rural communities in the Richmond, Atlanta, St. Louis. and Dallas — 
Federal Reserve Districts fell from an aggregate of 808 million dollars 
to 448 million, a decrease of over 56%. In the eanee District. the de- 
crease amounted to nearly 60% (Ex, D-6-D). 


This stringency and the accompanying decrease. in farm values 
wrought havoc with the banking facilities cf the smaller commynitics. 
The acuteness of the situation may be seen from the .inercase in barik 
suspensions in the period from 1929 to 1931. In 1931 more than eight 
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tines as many banks suspended payments as had done so two years before, 
and the anount cf the deposits involved in-such suspensions increased 


fron a million and a half to over forty-nine million dollars. 


The drop in the price of cotton was due not only to the lack of 
purchasing power in the United States, but also to the inability of 
foreign countries to buy. While in 1914 the United States was on the 
whole a debtor nation to the extent of 2 1/4 billion dollars, the war and 
post-war. era sharply reversed the situation, resulting in a credit oe 
balance in favor of the United States of 24.4 billion dollars (Ex. D-10-B:). 
Such a balance rendered further sales abroad practically impossible upon - 
a credit basis; and the building up of higher and higher tariff walls and 
the relatively decreasing volune of imports into the United States as con- 
pared with exports (Exs. D-10-B and D-10-C) rendered difficult the ex- 
portation of cotton as part of current transactions. It was therefore 
evident that foreign markets offered no adequate solution for the 
difficulties of the cotton farmer. 


The difficulties of finding an export market were not peculiar 
to cotton3 they occurred even more disastrously in the case of other. 
agricultural products. While cotton exportation during the crop year 
1934-1935 was 61% of its volume in previous years, as determined by 
reference to:a prior base pericd, the cxportation of wheat was only 28% 
of that during the previous period) lax, Desk). Similarly, while the 
value of the cotton exported during the 1934-19235 crop year was, vee 
reference to the same period, only 88%, the corresponding percentages 
for cured pork, lard, and wheat were, respectively, 74, 46 and 25% (Ex. 
D-3-B). It is therefore evident that the difficulties of maintaining the 
foreign market of the United States in the exportation of cotton were-of 
fundamental character. The international situation had destroyed the 
‘effective support of a foreign market for the cotton erower: liavglesor m6 
improvement could be hoped for in the export demand. Comparison of 
figures of American production and exportation indicates that. the volume 
of exports does not increase directly in response to increase of production 
(Ex, D-10-D), A comparison of cotton price and net income to Amorican - 
cotton producers indicates that the price rather than the volume of cotton 
exports is the controlling factor affecting the interests of the Anerican 
farner (Exs. D-10-C and D-4-0), : aed 
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Relation Between the Ginning Tax and the Price Of Cottons: 
Fe RE Sag 


A tax upon the ginning of all cotton raised in excess of 
reasonable current consumption demands is of a character to accomplish 
the result of freeing the market and the channels of commerce from the 
stagnating and paralyzing eifect, of the low priges which inevitably 
accoOllpany excessive supplies and from the nationally ruinous result of 
the lack of purchasing power in the farmer. By raising the price of . 
the marginal excess supply of cotton, such a tax prevents: the horizontal 
cut of cotton prices which would otherwise force the price of all cotton 
down to the sacrifice level created by over-production. In this the 
Bankhead tax operates precisely as a moderate protective tariff does, 
i.@. it adds a further element of cost to the competing product sufficient 
to preserve substantially the same price levels which would obtain without 
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its competition. . Since a reasgonabic production is exempted from tax, the 
tax does not raise prices above a fair minimum.’ Like a protective tariff, 
the Bankhead Act constitutes a federal tax existing partly for revenue 
and partly for the protection of an industry, the prosperity of. which is 
_ deemed essential to national welfare. 

Commerce in cotton is essentially interstate and foreign comnerce. 
The extensive exportation of Anerican cotton in foreign commerce is shown 
in Exhibit D-7-D. The principal cotton producing states consume only a 
very small percentage of the cotton which they produce (Bx. D-5-A), All 
of the cotton produced in Texas except an amount ranging from .9% to 3.8% 
is shipped in interstate or foreign conmerce (Ex. D-5-A). The actual 
interstate movement of cotton is graphically shown in Exhibits D-~5-D 
and D-4—A, 


The tax collections of the Bankhead tax are shomm on Exhibit 
D-4-E. The collections,which might have been expected had the drought 
not interfered with normal production would have been much larger (Ex. 
D-7-B). : 


Effect of the Operation on the Bankhead Act. 


. Since the Government's cotton program, beginning with the plow- 
up ..operations of 1933, and including the cotton loans and the ginning 
tax under the Bankhend Act, the cotton situntion has improved in many 
important respects. 
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No great increase in American production of cotton occurred in ” ' 
1934 over the preceding year (Ex. D-6-E): and the production was obtained 
with greater acreage efficiency (Ex. D-10-A). The enornous carry-over 
of nearly 13 million bales with which the United States entered the 1932- 
33 season has been reduced to the smaller, although still excessive, 
Pogue or Mot/2 million bales (Bx. D232). Prices improved from 5.89 cents 
per pound in 1931-1932 to 7.15 cents in 1932-33 and 12.50 cents for the 
year) 1934-1935. (Ex, D-10-E). | : 


The improvement in the cotton situation was accompanied by in- ~— 
creasing general prosperity. Rural deposits throughout the South in-. 
creased in 1933, and made a still further inerease in 1934 (Ex. D-6-D). 

Conditions in Texas improved similarly, Subsequent to certain 
liquidations which immediately followed the banking holiday of March, 1933, 
there have been no suspensions of Texas banks (Ex, D-6-A). The December 
index of bank deposits for rural Texas barks, which had already re- . 
flected improved conditions in 1933 by an inercase fron 58.4 to 70, 
showed a further gain in 1934 to the figure 80.00 (Ex. D~6-C).° The 
improved conditions throughout the South were also indicated by in- 
creases in carlot shipments to the sections of the country benefited by | 
the higher cotton prices (Ex. D-9-E), in which shipments of goods used 
primarily in agriculture showed the greatest increasés. General inter- 
state rail transportation which had suffcred severely in Pool enGe lager 6 
also showed moderate recovery in 1934 (Ex. D-8-A)pou ts eae Ne oe 
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That the benefits to cotton nidiidebe accomplished by the Govern- 
nent's cotton program have not been carried disproportionately far 
appears from the fact that the increase in the. price of cotton has besn 
accompanied by an increase in the general. price: Level, of the goods which 
farmers buy; and parity of the cotton farmer's carning power with that 
in the base period 1909-1914 (the declared goal of the Agricultural Adjust- 
ment Act) has not yet been achieved (Ex. D-8-C). 


POINT II. 


ie an THE BANKHEAD COTTON ACT IS A VALID 
= EXERCISE OF THE TAXING POWER 


A. 


EE 


Se beiaeicn as pointed out by counsel for the plaintiffs, a some-_- 
what similar bill was introduced in the Senate, but the statute now | 
before the Court originated in the House of Representatives for the 
reason, as stated, that being a revemuc measure it would of necessity 
have to criginate in that branch of the Comress. Its enacting clause 
states that it is an act "to provide funds. for paying additional benefits 
under the Agricultural Adjustment Act". The Declaration. of Policy.re~ 7. 
cites that the purpose of Congress is to "raise revenue, to enable the. 
payment of additional benefits to cotton producers under the Ag sricultural 
Adjustment Act. ui he Act levies and assesses an excise tax on the ginning 
of cotton and provides for the filing of tax returns. Like any other: revenue 
measure the tax is to be collected by the Commissioner of Internal. Revemue 
and paid into the Treasury of the United States. All provisions of law, . 
including penalties, applicable with respect to the taxes imposed by Section 
800 of the Revenue Act of 1926 are made applicable with respect to the taxes 
imposed by the Bankhead Cotton Act. The proceeds derived from the taxes 
levied by the Act are by that Act authorized to be appropriated, to be nade 
available to the Secretary of Agriculture for the purposes of carrying out 
the cotton program of the Agricultural Adjustment Administration and for 
administrative expenses and refunds of taxes under the ‘Act. Many other. . 
like provisions usually found in Revenue measures such as provisions for 
refunds, filing of claims, Tiling of returns, ete. , are found in the 
Bankhead Cotton Act. 


The Commissioner of Internal Revenue with the approval OT cbRe poeee 
retary of the Treasury acting pursuant to the power vested in him. by the. 
Bankhead Cotton Act has prescribed detailed regulations, for the collection 
of the tax, in form and substance similar to any other such regulation 
for the collection of internal revenue of the United States, and under 
this Act has collected from the ginning of the 1934-35. cotton. crop. almost 
one million dollars which has been paid into the United States Treasury. 
The amount of revenue thus derived from the tax ‘imposed, by this statute 
is in excess of the amount of revenue derived from similar taxes for the 
year 1934, Thus the amount of the tax is in excess. of ithat. collected from 
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miscellaneous taxes on nardotics ($495,270.15)::;.from adulterated and process 
or renovated butter, mixed flour and filled cheese ($14,984.59); from 
processing taxes under the Agricultural Adjustment ‘Act imposed upon 
processors of sugarcane and sugar beet ($170,416.37); from a manufacturer's 
excise tax on pistols and revolvers ($52,980.41); on cameras and lenges 
($364,073,95); ‘from. stamp taxes on the use of yachts and boats ($180,672.98); 
on silver bullion transfers ($606.04); from tobacco taxes on small cigars 
($173,018.13) ; from liquor taxes on grape brandy used for fortifying sweet 
wines ($106,855.57); from case stamps for distilled spirits bottled in 

bond ($79,695.61); from floor taxcs imposed by the Liquor Taxing Act of 

1924 on wines ($474,314.73); and from taxes imposed by the Act of March 22, 
1933 on 3.2 wines ($27,699.91). (See Exhibit D-7=A). 


It was further established on the trial that last year's crop: 
wos, On account of weather conditions, far below the average and 
below expectations when the Act was passed; and the tax revenues which 
would have been received for varying productions of the crop are show 
by Exhibit D-7-B.° 


Even if we assume that the tax is prohibitive, such fact would 
not weigh against its constitutionality. The Supreme Court has always 
held that the reasonableness of the rate of a tax is a question en- 
trusted solely to the discretion of Congress, and in the fixing of the 
rate of a tax Congress is responsible only to the clectorate, not to 
the courts. There is no constitutional limit upon the rate of taxation. 
In many cases taxes have been sustained as constitutional which were so 
excessive in rate as to be utterly prohibitive of the transaction. taxed. 


See McCray v. United States, 195 U.S. 27, 60; Magnano Co. v. Hamilton, 
292 U.S. 40; Spencer v. Merchant, 125 U.S. 365, and Flint v. Stone Tracey 
Co., 220 U.S. 107; Veazie Bank v. Fenno, 8 Wall. 533. 


The plaintiffs. may contend that the tax exemption of 10,000,000 
bales negatives any claim of the exertion of the taxing power, but the 
mere fact that the Act provides for certain exemptions does not render it 
any less a revenue measure for no revenue measure of major import has 
been passed by Congress that does not provide for some type of exemption 
of more or less elaborate nature. It is within the constitutional power 
of Congress in levying an excise tax to create exemptions. An obvious 
illustration in support of such procedure igs found in the exemption features 
of the income tax law, the validity of which was expressly upheld in 
Brushaber vs Union Pacific Railway Co., 241 U.S; 1. In MeCray Vveause oe; 
Leo UsSe 27a) mich higher tax was imposed on yellow oleomargarine then on 
white olcomargarine. In Billings v. U. §., 232 U.S. 261, the Supreme 
Court upheld a tax on foreign-built yachts, although no sinilar tax was 
imposed on yachts of domestic construction. Ae | 


he Supreme Court has on many occasions upheld as valid. exercises 
of the taxing power statutes which patently had other. purposes than the 
raising of revenue. It has held also that the fact that Congress. enacted 
a statute with motives other than the .collection, of revenue and that the 
transaction taxed could not have been directly regulated under any of 
the powers granted to the Federal Government is legally immaterial. 


-18- 
Indeed, the Supreme Court has many tines said that if a statute is in 
terns a taxing measure, the courts have no authority to inquire into the 
motives which prompted Congress to enact ite i! ne 


In McCray _v. United States, 195. U6 Sve? fia) Bedenal statute 
. levied, an: excise tax of 10 cents per pound wpon the manufacture or. 
sale of artificially colored oleomargarine, while the tax on the . 
manufacture of gale of uncolored olcomargarine was 1/4 cent per 
pounde. It was contended that this tax was unconstitutional be- ° iy 
cause its obvious purpose and effect were not to raise revenue -but — 
to elininate the manufacture of colored oleomargarine, since the 
discrimination in the rate of tax upon the colored and uncolored 
oleomargarine made it impossible for colored oleomargarine to coR- 
pete in the narket. It was further contended that the Act in the 
ouise of levying a tax, regulated the nanufacture and sale of oleo- 
nargarine, a power reserved to the States and not the Federal Govyern= 
mente The Supreme Court sustained the constitutionality of the tax: 
and disposed of these contentions in the following words: 


"It is, however, argued, if a lawful power may 
be exerted for an unlawful purpose, and thus, by 
abusing the power, it may be made to accomplish a 
result not intendéd by the Constitution, all limita- 
tions of power must disappear, and the grave function 
lodged in the judiciary, to confine all the depart- — Fs , 
nents within the authority conferred by the Consti- - 
tution,. will be of no avail. This, when roduced to. 
its last analysis, comes to this: that, because a 
particular departnent of the governnent nay exert 
its lawful powers with the object or metive of 
rcaching on end not justified, theretore it becomes ; Ue 
he duty of the judiciary to restrain the exercise 
of a lawful power wherever it seens to the judicial 
mind that such lawful power has been abused. But 
this reduces itself to the contention that, under 
our constitutional system, the abuse by one depart- 
nent of the government of its lawful powers is to 
be corrected by the abuse of its powers by another 
department. * * * 


"It is, of course, true, as suggested, that if 
there be no authority in the judiciary to restrain 
» lawful exercise of power by another department of 
the governnent, where a wrong motive or purpose has 
impelled to the exertion of tac power, that abuses 
of a power conferred nay be temporarily ceffcctual, 
The remedy for this, however, lies, not in the abuse 
by the judicial authority of its functions, but in 
the people, upon whon, after all, under our ins ti-: 
tutions; reliance must be placed for the correction 
of abuses committed in the exercise of a Lanta) pone rye" se 
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"Undoubtedly, in detertining whether .a parti- 
cular act is within a granted power, its scone and. 
effect is to be considered. Applying this rule to . 
the acts assailed, it is self-evident that on their 


fact they levy an excise tax. That being. their nec-.- .: 


essary scope and operation, it follows that the acts 
are within the grant of power. The argument to the. 


contrary rests on the proposition that, although 

the tax be within the power, as enforcing it will | 

destroy or restrict the manufacture of artifically 

colored oleomargarine, therefore the power to levy 

the tax did not obtain. This, however, is but to 

say that the question of power depends, not upon the ate 
authority coriferred by the Constitution, but upon ee 
what may be the consequence arising from the exer- 

cise of the lawful authority. 


"Since, as pointed out in all the decisions re-' 
ferred to, the taxing power conferred by the Con- 
stitution knows no limits except those expressly 
stated in that instrument, it must HOLLOW.) itce, box 
be within the lawful power, the exertion of that 


power may not-be judicially restrained because of 


the results.to arise from its exercise." (Under- 
a A pee ern 
scoring supplied.) 


‘This case establishes that in considering the constitutionality 
of a Fedéral taxing statute the function of the courts is limited to -. 
considering whether the terms of the Act levy a tax in compliance with. 
the qualification laid down in Article I, Section 8 of the Constitution, 


It was perfectly obvious in the McOray case that in taxing colored:oleo-: - 


margarine at 10 cents per pound, Congress was not interested in raising 
revenue., With such a burden, colored Oleomargarine could not possibly 
compete in the market with uncolored Oleomargarine, and hence the taxing 
statute was designed to eliminate the very object which it taxed, ..Never- 
theless, the Supreme Court held that although the necessary effect of © 
the statute would be the climination of colored oleomargarine: from: the: |» 
market, since the Act was in terms an exercise of the taxing power, the... .. 
motive of Congress in passing the Act could not be considered by the 
Court, Viagee sia femat 

The principle extablished in the McCray case, supra, that the . 
power to tax may constitutionally be employed to effect ulterior, ends 
which could not constitutionally be attained by direct legislation... 
upon the subject is squarely recognized by the SUpreme Court..im. the... 
recent case of Magnano Co. V. Hamilton, 292 U.S, 40, That. case: in-. : .... 
volved the constitutionality of a statute of the, State of Washington 
which levied an excise tax of 15 cents per pound’ on all butter. sub... : 
stitutes sold within the State. <A company engaged in selling such. 
products brought suit to enjoin the enforcement of the act on the ground . 
that the purpose of the statute was to destroy the, business of: selling 
butter substitutes within the State, and that the statute confiscated 
the plaintiff's property in violation of the due process clause of the 
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Fourteenth Amendment, The Supreme Court sustained the tax, despite 
recognition that the obvious purpose ‘and effect of the’ statute were 
not to collect revenue but to. destroy the busines s of selling butter 
substitutes, The court said: 


"Collateral purposes or motives of a legis- 
lature in levying a tax of a kind within the reach 
of its lawful power are matters beyond the scope 
of judicial inquiry. McCray v,. United states, 
supra, 56-59,. Nor may a tax within the lawful — 
power of a state be judicially stricken down under 
the due process clause simply because its enforce- 
ment may or will result in restricting or even 
destroying particular occupations or businesses. 
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"The point may be conceded that the tax 
is so excessive that it may or will result in © 
destroying the intrastate business of appellant.* * * 


"From the beginning of our government, ‘the 
courts have sustained taxes although imposed with 
the collateral intent of effecting ulterior ends 
which, considered apart, were beyond the constitu- 
tional power of the lawmakers to realize by legis~ 
lation directly addressed to their accomplishment," 


The tax sustained in this case cannot be justified as one imposed FOL 
the suppression of fraud (as might be said of the tax on coloréd oleo— 
margarine sustained in the McCray case, supra) or for the suppression 
of traffic in articles deleterious to health or morals (compare . . 
United States v. Doremus, 249 U.S. 86, and the License Tax Cases,.5 
Wall. 462). There was no contention that the public of the State of 
Washington was being deceived in the purchasé of butter substitutes of 
that such products were in any respect unhealthful. ‘The only conceiv- 
able purpose of the tax was to improve the business of dairy farmers. 

in the State by climinating the competition of butter substitutcs.. 

The Bankhead Act may be said to have a very similar non~fiscal purpose, 
to-wit: increasing the income of the cotton farmer. 


United States v. Dorems, 249 U.S. 66, involved the constitu- 
tionality of the Harrison Narcotic Drug Act,. That Act. requires. every 
person who produces or dispenses certain drugs to register with the . 
Collector of Internal Revenue and to pay a tax. of $1.00 per annum, It 
also forbids any such person to sell or give away drugs except on a written 
order on a form issued by the Commissioner of Internal Revenue. Persons 
dispensing drugs under such orders are required-to preserve a duplicate | 
of the order for two 3 years, to be accessible to. agents: of the Commissioner 
of Internal Revenue. Physicians are permitted to. dispense such drugs 
to patients in the course of their practice without. such orders, but 
they aré required to keep the name and address of the’ patients to whom 
such drugs are dispensed. The court sus taincd | the. constitutionality 
of the Act despite the obvious contention, that ‘the purpose. Or) the Act 
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was not to raise revenue but to regulate traffic in drugs, The 
court reiterated its position in the McCray case. ,. Supra, that 

if a statute is in terms a taxing measure the court may not declare 
it unconstitutional on the ground that its real purpose and effect 
is to regulate conduct exclusively within the control of the States, 
and said at page 933 


"And from an early day the court has held 
that the fact that other motives may impel the — 
exercise of Federal taxing power does not’ author-— 
ize the courts '!to inquire into that subject. If 
the legislation enacted has some reasonable rela- 
tion £0 the exercise of the taxing authority con- 
ferred by the Constitution, it cannot be invali- 
dated because of the supposed motives which in- 
duced iter Fae 


"The act may not be declared unconstitutional | 
because its effect may be to accomplish another 
purpose as well as the raising of revenue. If the 
legislation is within the taxing authority of Con- 
gress — that is sufficient to sustain it." 


And the Supreme Court quoted its statement with reference to 
this same statute made in United States v. Gin Fue; Moy, , 241 U.S. 
394, thats: 


"Tt may be assumed that the statute has a 
moral and as well as revenue in view, but we are 
of the opinion that the District Court, in treat- 
ing those ends as to be reached:.only through a 
revenue measure and within the limits of a reven- 
ue measure, was right," 


So in the case at bar we may concede, arguendo, that the 
Bankhead Act has an end in view other than that of producing revenue, - 
but it is in terms a revenue measure and in considering the argument 
that it is not a genuine taxing measure but is rather an attempt to 
regulate indirectly a subject which Congress could not regulate 
directly, the purposes, other than the collection of revenue, which 
Congress may have had in enacting this statute are legally immaterial. 


In Felsenheld v. United States, 186 U.S. 126, the. Seen 
Court sustained as constitutional a provision of one statute levying. 
as excise tax upon the manufacture of tobacco, forbidding the in- 
clusion of any premium in any package of peeaccok It was. conceded. . 
by all parties that the premium placed in the tobacco: involved ee 
the suit were of inappreciable weight and did not effect in ‘any. 
way the ascertainment of the proper amount of the tax or its col- 
lection. Nevertheless, the Supreme Court upheld this provision of 
the statute which, as applied to the tobacco in suit, could. have no 
possible relevance to the raising of revenue, on the ground Hakehr © 
such a provision insured purchasers of fobacco that they would not 
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receive any foreign substances Me the tobacco purchased by them. 


It is, of course, recognized that ae principal purpose 
of tariffs is the fostering of American industries by protecting 
them from foreign competitors. Indeed, the two purposes of raising 
revenue and of protecting domestic industries may be said to be 
mutually inconsistent, for the more effective a tariff is in keep- — 
ing foreign goods out of this country, the less revenue it will 
produce, and vice versa, The Protective Tariff Act of 1922 author- 
ized the President to vary the rate of tariff on imported products 
whenever he shall determine that the existing rate of tariff does 
not equalize the differences in the cost of domestic and foreign 
production of an article. In holding this Act constitutional, in 
Hampton, dr. and Co. v. United States, 276 U.S. 204, the Supreme 
Court stated that the fact that the tariff was enacted with the 
end in view of fostering domestic production of certain articles 
did not invalidate it as a revenue measure (page 411): 


ix * * no historian, whatever his view of the 
wisdom of the policy of protection, would contend 
that Congress since the first Revenue Act in 1789 
has not assumed that it was within its power in 
making provision for the collection of revenue to 
put taxes upon importations and to vary the sub-— 
jects of such taxes or rates in an effort to en~ 
courage the growth of the industries of the nation 


by protecting home production against foreign com- 
petition, * * * *¥ ¥ ee RR KR HK ROH KO HR 


"So long: as the motive of Congress and the effect 
of its legislative action: are to secure revenue for the 
benefit of the general government, the existence of 
other motives in the selection of the subjects of taxes - 
cannot invalidate congressional action, .* * * And so 
here the fact that Congress declares that one of its 
motives in fixing the rates of duty is so to fix them 
that they shall encourage the Industries of this 
country in the competition with producers in other 
countries in the sale of goods in this country, can not 
invalidate a revenue act so framed," 


ge Congréss 1 may exercise the taxing power in order to foster domestic 
manufacture, it would seem equally clear that it may, in the Bankhead 
Act, exercise the taxing power in order to improve theposition of. 

the cotton farmers in this country. 


In two cases, Bailey Deere Furniture Co. (Child Labor Tax 


Case), 259 U.S. 20, and Hill v. Wallace, 259 U.S. 44, the Supreme 
Court has held unconstitutional Federal statutes purporting to be 
exercises of thepower to levy taxes, on the ground that the statutes 
demonstrated by their own provisions that they did:not levy taxes at. 


all, but were efforts to impose detailed regulation upon the conduct ~ 
of businesses beyond the power of the Federal Government to regulate, ° 


na, 


by penalizing the failure to comply with such regulation, An 
analysis of these two cases will show that the principle they enunciate 
is not applicable to the Bankhead Act. 


The Federal Child Labor Tax Law involved in Bailey v. Drexel 
Furniture €9., supra, provided that any establishment employing children 
under the age of 14 years, or in which children between the ages of 14 
and 16 had been permitted to work more than 8 hours a day or more than 
6 days a week or after 7 o'clock pem. or before 6 O®clock asm. during 
any portion of the taxable year should pay an "excise tax! equivalent 
to 10% of the cntire net profits received during such year from the 
sale or disposition of tho product of such establishment. The Act 
further provided that the, tax should not be imposed on any person who 
proved that his employment of child labor in violation of the provi- 
Sions of the statute was made under a mistake of fact as to the age of 
such child. The Supreme Court held this statute unconstitutional on 
the ground that it imposed not a tax but a penalty to coerce compliance 
with a Federal regulation of a subject beyond the control of the Federal 
Government in the exercise of any of its constitutional powers, The 
court saids 


"If a tax, it is clearly an excise. If it were 

an cxcise on a commodity or other thing of value we 
might not be permitted under previous decisions of 
this court to infer solely from its heavy burden that 
the act intends a prohibition instead of a tax, But 
this act is more. It provides a heavy oxaction for a 
départure from a detailed and specified course of con» 
duct in business, * * * If an employer departs from 
this orescribed course of business, he is to pay to 
the Government one-tenth of his entire net income in 
the business for a full year. The amount is not to 
be preportioned in any degree to the extent or 
frequency of the departures, but is to be paid by 

the employer in full measure whether he employes five 
hundred children for a year, or employs only one for 
a dny. Moreover, if he does not know the child igs 
within the named age limit, he is not to pay; that 

is to say, it is only where he knowingly departs 

from the prescribed course that payment is to be 
enacted. Scienter is associated with penalties, not with 
taxes.s . 


New * Taxes are occasionally imposed in the 
discretion of the legislature on proper subjects 
with the primary motive of obtaining revenue from 
them and with the incidental motive of discourag~ 
ing them by making their continuance onerous, They 
do not lose their character as taxes because of the 
incidental motive, But there comes a time in the 
extension of the penalizing features of the so-called 
tax when it loses its character as such and becomes 
a mere penalty with the characteristics of regulation 
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and punishment. Such is the case in the law before 
us. Although Congress docs not invalidate the con- 
tract of cmploymoent or expressly declare that the 
employment within the mentioned ages is tllersal, it 
does exhibit its intent practically to achieve the 
latter result by adopting the criteria of wrong- 
doing and imposing its principal consequence on 
those who transgress its standard." 


The Child Labor Tax Law contained three features which 
were considered by the Supreme Court as demonstrating that the 
law was an-attempt to coerce compliance with a detailed mode 
of regulation of conduct not subject to the regulatory powers 
of the Federal Government; (1) the amount of the "tax" was 
not apportioned .to the value of the subject matter taxed, that is 
an employer who employed one child under 14 for a single day 
of the year was taxed at precisely the same rate as an employer all 
of whose employees during the entire year were within the prescribed 
age limits: (2) if an employer could show that his violation:of the 
Act was caused by a mistake of fact as to the true age of the child 
employed, he was exempt from the tax; and (3) the Act itself laid 
down detailed regulation of a particular course of conduct (the 
employment of child labor) and imposed the "tax" only upon depart— ~ 
ures from that course of conduct, These three features of the 
Child Labor Tax Law clearly demonstrate that its sole purpose was 
not to collect revenue but to compel compliance with regulations 
of a subject matter committed exclusively to the control of the- 
States. True excise taxes bear some relation to the value or amount 
of the object taxes, and "Scienter is associated with penalties not 
with taxes", 


No one of the three features which induced the Supreme Court 
to hold the Child Labor Tax Law unconstitutional is present in the 
Bankhead Act. Under it the amount of the tax bears a uniform 
relation to the value of the transaction taxed for the rate of the 
tax is determined by the price of the cotton being ginned and the 
tax is imposed only on such cotton as is in excess of the producer's 
allotment. Wor does the Act contain any element of ‘scieriter in im- 
posing the tax, Finally, the Act does not by its terms prescribe 
a detailed regulation of any course of conduct whatsoever. : 


The Child Labor Tax Law was unquestionably a coercive measure. 
There could be no doubt in the mind of any employer that in view 
of the tax it would be to his advantage to refrain from employing 
child labor for if he "departs from the prescribed course of: 
business, he is to pay the Government one-tenth of his entire net 
income in the business for a full year", But the Bankhéad Act 
has no such coercive effect. It cannot be contended that its 
purpose is to force cotton producers to enter into cotton reduce 
tion contracts with the Secretary of Agriculture under the Agri- 
cultural Adjustment Act for the tax is levied ugon the ginning of 
all cotton alike and tax exemption certificates were available to, 
and in fact used. by, cooperative and non-cooperative producers 
alike, — 7 pate , “yi 
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Further evidence that. the purpose of the Act was not to force 
cotton farmers to sign cotton reduction contracts is found in the 
legislative history of the bill. The Committee on Agriculture in 
its report to the House on March 3, 1934 (Report No. 867) expressly 
pointed out that "the sign-up campaign for the 1934 program has 
just been completed, and again a large percentage of the cotton 
growers have cooperated in the program", ‘Thus, at the time ‘Congress 
enacted this statute, it knew that the voluntary program under the 
Agricultural Adjustment Act had been completed and hence it could 
not nave been its intent to force producers to join the program 
by passing the Act, 


Nor was it made a condition precedent to the receipt by pro- 
ducers of tax exemption certificates that they agree to comply with 
a "detailed and prescribed course of conduct"! prescribed by the Scc- 
retary of A,riculture, as the plaintiffs in this case contend. On 
the contrary, though the Act provides that "no certificate of @x~ 
emption shall be issued and no allotment shall be made to any pro- 
ducer unless he agrees to comply with such conditions and Limita- 
tions on the production of agricultural commodities by him as the 
Secretary of Agriculture may, from time to time, prescribe", as a 
matter of fact the Secretary of Agriculture did not prescribe any 
conditions or limitations on the production of agricultural com. 
modities which producers had to comply with if they were to receive 
tax exemption certificates, but freely issued tax exemption certi- 
ficates to cooperative and noncooperative producers alike, He has 
publicly stated that a similar course will be followed in the future, . 


The case of Hill v. Wallace. supra. involved the constitu- 
tionality of the Fedcoral Futures Trading Act which imposed a tax of 
20 cents a bushel on every contract of sale of grain for future de- 
livery. It oxcepted from the tax contracts made by or through a 
member of a Board of Trade designated by the Secretary of Agriculture 
as a contract market and evidenced by a memorandum containing cer- 
tain particulars to be kept for a period of 3 years or longer and to 
be available for inspection by the Secretary. The Secretary was 
authorized to designate Boards of Trade as contract markets if 
they complied with certain conditions specified in the Act. These 
conditions related to the keeping of memoranda of all transactions 
in grain, whether for cash or for future delivery, the prevention 
of the dissemination of misleading or inaccurate reports concern- 
ing crop or market conditions that tended to efféct the price of 
commodities, the prevention of the manipulation of prices and the 
cornering of grain, and admissi to the Board of Trade of any co- 
operative association of producers having adequate financial respon- 
sibility. The Supreme Court held the Act unconstitutional on the 
principle announced in the Child Labor Tax case. supra. that the Act 
showed on its face that it was in its essence a complete regulation 
of Boards of Trade, with a penalty designed to coerce compliance 
with regulations of a course of conduct which Congress could not 
constitutionally impose in the exercise of any of its powers granted 
by the Federal Constitution. The Court said at pe 663 
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"The act is in esserice ana on its face a com- 
plete regulation of boards of thade, with a penalty 
of 20 cents a bushel on all tfubtires! 46 coerce 
boards of trade and their members into compliance. 
When this purpose is de@lared in the title to the 
bill, and it is so clear from the effect of the pro- 
visions, on the bill itself, it, leaves no ground 
up6n which the provisions we. have been considering 
can be sustained as a valid exercise. of the taxing 
power." 


But as we have demonstrated above in the discussion of the 
Child Labor Tax case, the principle that Congress cannot constitution— 
ally, in the guiso of a tax, regulate a course of conduct which 
is committed by the Constitution solely to control by the States, 
by prescribing 9 standard of conduct and penalizing departures 
from it is inapplicable to the B,nkhead Act, for this tax is a tax 
on ginning ahd is not a penalty imposed upon a grower for his 
failure to center into a crop reduction contract, or an effort to 
penalize him for growing cotton in excess of his allotment. Stating 
it most favorably to the plaintiffs, its only effect is to obtain 
revenue from the ginning of non-exempt cotton and, it may be (as in 
McCray v. United States, 195 U.S. 273; Magnano v. Hamilton, 292 U.S. 
40; Veazie Bank v. Fenno, 8 Wall. 533; and other cases) incidentally 
to discourage the production of the taxable product. 


Accordingly, the contention that the collectian of revenue 
is not the sole’motive for its enactment does not in any respect 
weigh against its constitutionality, as the cases discussed above 
demonstrate, This Act is not a coercive measure, as those declared 
unconstitutional in the Child Labor Tax case and Hill v. Wallace, 
supra, and hence the doctrine of these cases is inapplicable here, 
We, therefore, submit that the Bankhead Act is a valid exercise of 
the power of Congress to levy taxes. : 


TD. 


THE TAX IMPOSED BY THE ACT IS AN EXCISE AND 
IS UNIFORM THROUGHOUT THE UNITED STATES 


The Act levics a tax upon the ginning of cotton and that 
process is defined as the "separation of lint cotton from secd 
cotton", The liability to pay the tax is gnat of the ginner with 
certain minor cxceptions, The tax is thus one on the privilege 
of ginning cotton and it is settled boyond question that a tax of 
this nature is an eoxcise and not’a direct. tax. 


The tax is not levied on a person by reason of his ownership — 
of property but is upon a particular activity, namely, the ginning 
of cotton, and is paid by the ginner whether or not he is the owner 
of the cotton, This tax comes clearly within the, deseription Pia he 
an excise, given by the Supreme Court in Knowlton v. Moore,.178 Ue Beith 
41,88: : nae 


We er 
"Excises usually look to a particular sub- 
ject, the levy burdens with reference to the act 
of manufacturing them, selling them, etc. They 
are or may be as varied in form as are the acts 
or dealings with which the taxes are concerned," 


In situations less clear than the instantme, the Supreme 
Court of the United States has declared that taxes are not direct 
taxes but are excises, Thus in McCray v. United States, 195 U. S. 
27, the Court hold that a tax on the manufacture and sale of oleo~ 
margarine was an cxcisc tax and not a property tax. Likewise in 
Patton v. Brady, 194 U. S. 608, the Supreme Court upheld as a valid 
excise a tax on the manufacture of tobacco, 


The tax considered in the case of Dawson ve. Kentucky 
Distilleries 6o., 255 U. S. 288, is readily distinguishable from 
the instant tax. In that case the court had before it the question 
whether or not a tax on liquor withdrawn from bond or other~ 
wise removed from bonded warchouses in the State of Kentucky was 
a direct tax on property. The whiskey had originally bcen required 
by law to be put into bond by the owner, Puerclore, sitenewere 
unable to obtain possession of it without paying a tax, the owner 
might woll-say that, from the beginning, the power of enjoying any 
of the privileges of owmer~ship was denicd him, Accordingly, the 
court décided that this was a tax upon the obtaining of possession 
of property by the owner thereof, and that such a tax upon the exe 
ercise of the "single power indispensable to the enjoyment of all 
other" powers was a direct tax on property. The court said (p. 294): 


"The whole value of the whiskey depends upon 
the owner's right to get it from the place where 
the law has compelled him to put it, and to tax 
the right is to tax the value * * *,! 


In the Dawson case, supra, the tax was upon the complete 
ownership of goods and, therefore, within the definition of a direct 
tax, whereas a tax levied upon the process of ginning cotton and im- 
posed upon the gimer of cotton whether or not he is the owner of the 
cotton being ginned, is an excise, sane 


If it be contended that because the right to gin cotton is one 
of the most important incidents of ownership and that a tax on that 
right is, therefore, a direct tax, a complete answer is affordcd by 
Billings va United States, 232 U. S. There is a tax confined to the 
use of pleasure vessels was held to be an excise though the only value 
of such a craft to the owner would lie in its use, At the same time, 
in Pierce ve United States, 232 U. S, 292, the court held a tax on the 
mere ownership of such pkeasure vessels to be a direct taxe 


In all of the above cases the tax under consideration was placed 
upon theayner of the property and the tax was upon one of the most im. 
portant incidents of ownership. Nevertheless, the court held these tax- 
es to be excise taxes. The tax imposed by the Bankhead Act is not nece 


ee. 


essarily upon the owner of the cotton but upon the ginner whether or 
not he is the owner. It must necesdatily follow from these decisions 
that such a tax upon the ginning of ddtton is an excise and does not 
need to be apportioned among the States. 


There can- be no question that the tax imposed by the Bankhead 

Act is uniform throughout the United States. At an early stage in our 
constitutional history, as was pointed out in Veazie Bank v. Fenno, 

8 Wall, 538, 541, the requirement of uniformity as to excises was not 
a limitation upon the power, to tax, but simply a requirement as to the 
mode in which the plenary power was to be exercised. Brushaber ve Union 
Pacific Re R. Co., 240. Uses 25s se ite requirement imports a geograph- 
ical uniformity merely, and is synonymous with the expression, "to oper- 
ate generally throughout the United States". Knowlton v. Moore, 178 Uss. 
7s oo 


In fhe present. case it is obvious that the tax imposed by the Bank- 
head Act operates generally, i.e., it operates with the. same force and 
effect in every seta ie, in the United States where cotton is ginned. 


een latnatyt it is submitted that the tax in question complies with 
the only limitation upon the power of Congress to levy excise taxes oes the 
character now under consideration. 


POINTS ii ee 


THE BANKHEAD COTTON ACT IS A VALID EXBRCISE OF 
THE FEDERAL COMMERCE POWER. 


The Bankhead Cotton Act, as has been pointed out, imposes an 

excise tax on the ginning of cotton (see Treasury Regulations 84, 
Chapter III, Articles 4, 8). Like other excise taxes, it has the effect 
of increasing the cost of the commodity in connection with which it is 
imposed. Accordingly, since it is levied on the ginning of all cotton 
produced in excess of a fixed production allotment, it may tend to 

cut down the acreage ee a cotton producer will plant and in that 
way bring about a reduction in the production of cotton. In fact, it 
may even reduce the volume of ginnings.. In this respect its effect is 
identical with that of the Agricultural Adjustment Act, to which it is 
a necessary supplement. However, if it be demonstrated that such 
effects are clearly incidental to what shall be demonstrated to be a 

valid regulation of interstate commerce, they become completely é 
irrelevant to the validity of the Bankhead Actas & regulation of in-. 
terstate commerce. Were the tax imposed by the Bankhead Act directed. 
wholly or primarily to the purpose of reducing production, there would 
be great force behind a contention that it is invalid as involving . hh 
regulation of production, which is a domestic concern of the’ individual 
statese It cannot, however, be contended that the aim which actuated 
Congress in enacting the Bankhead Act was that of limiting. production, 
however true it may be that the means ee may bring about a curtail- 
ment of producti on. ; : 
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The enactment of both the Agricultural Adjustment Act and the 
Bankhead Act were the outcome of a realization, expressed in their 
declarations of policy, that the economic ills burdening agriculture 
were due to a ‘lack of balance between the production of agricultural commo- 


mus t necessarily involve bringing the production and consumption of agri- 


the industrial ang other goods that this country manufactures. To the ex- 
tent that farmers get higher prices for their crop, their purchasing power 
is increased. 


Historically, it is quite clear that increases and decreases in the 
fare price and farm value of cotton have generally kept pace with corres- 
ponding increases or decreases in the industrial prosperity of the farmer. 
(Exhibits D-4B, C and D; D-78). Increased farm prices mean greater pur- 
chasing power in the hands of the farmers. This increasing purchasing - 
power reflects itself in an enhanced demand for industrigl and. non-agri- 
cultural products, thereby diffusing prosperity among the industrial and 
other classes of this nation and enabling them in turn to purchase agri- 
cultural commodities. The bearing of this on interstate commerce and 
cotton is obvious It is clear that the states which are the centers of 


foreign commerce characterizes most of the cotton produced (Exhibits D-5-As 
D-?-D; D-9-C ana D; D-10-D). For Texas, in fact, it would appear that 94 
percent of the cotton produced moves in interstate or foreign commerce 
Since, while the state produces great quantities of cotton, there are few 
mills present in the state to spin the cotton into yarn or cloth 

(Bxhibit D-9-D). This movement in interstate commerce which cotton 

makes is a source of revenue, not only for the classes of the community 
involved in cotton production and cotton consumption, but also for the 
great number of people concerned with the transportation of cotton and the 
processes intimately connected with transportation and fitting the cotton 
for transportation, such as ginning, compressing, warehousing, etcetera. 


The factual analysis at the beginning of this brief renders it 
Clear that this two-way commerce had been greatly obstructed and that 
the question in the Congressional mind was how to revive interstate com- 
merce from the stagnant levels which it had reached. 


It is observable that in the past, excessive supplies of cotton 
have gone hand in hand with very low prices. This inverse correlation 
between the price of cotton and the supply on hand for any given year 
may be observed to hold both for the world and the American cotton crop 
(Sxhibits D-2-C; D-9-A; D-10-p and E). Periods of relatively small cotton 
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yields have brought to cotton farmers higher aggregate farm incomes 
(Exhibit D-7-E), for the increase in price obtained generally has more 
than offset the loss in total incotie due ‘to a possible curtailment in 
the crop. In addition, cotton growing, like most agticultural in» 
dustries, because of its year-wide duration is unable to adjust its 
production to meet fluctuations in demand. This relative inflexibility 
in the cotton industry was in great measure responsible for its un- 
healthy predicament, since cotton producers were, by their mere planting 
of the seed, committed to the production of a supply which only weather 
and soil conditions, the boll weevil, and other involuntary factors would 
be effective to cut down. 


It seemed clear from the history of the cotton industry that the 
solution to the farm problem.with respect to a. commodity like cotton .... ; 
lay. im dealing with, the unnarketable ‘surplises'of cotton that continually : 
accumlated.;.. Falling prieés;o thejinevitavle result’ of° unmarketable sur=., 
Pluses nd, excessive carryover s bivcotton; have’ had: disastrous. results on 
interstate, commerces. y One aspecti of. the>fact- that it > becomes more and more 
“unprofitable to market cotton in interstate commerce, is that cotton 
tends to accumlate at concentration points short of the ultimate 
destination of cotton at the end of its interstate journey, at the mill 
(Exhibit D-5-B). The other is the diminution of the volume of interstate 
trade that results from the decrease in purchasing power of the farmers, 


which has been described above. 


The plan originally devised by Congress to cure such undesirable 
conditions was to keep these unmanageable surpluses off the market. 


The Federal Farm Board inaugurated a program of governmental pur- 
chase of cotton and holding same off market. One disadvantage of this 
mode of restoring normal currents in interstate commerce was that the 
cotton thus bought by the Federal Farm Board constituted a continuous 
threat to the attainment of stabilized marketing condition, because it 
was always felt that it could be released and thereby jeopardize the 
favorable price levels that existed for the time being. Furthermore, 
the farm Board itself recognized that a policy of buying cotton at high ~ 
price levels was an extremely costly one and could be only a temporary 
expedient at beste The higher the price of cotton went, the more 
financially prohibitive it became to purchase the cotton, yet purchases > 
were continually required in order to keep up the market price; the more 
purchases were made, the more assured it became that no reasonable out= 
let for the surpluses so bought could be found. In fact, the Farm Board 
liquidated its obligations in cotton with a-Loss\'to the Government of Ge 
some$150,000,000. The Farm Board bluntly admitted ‘that its efforts were ~ 
‘but makeshifts and that. permanent relief could.only come about’ through ue 
the producers actively reducing their, production of cotton.’ (First | 
Annual Report (1930), p. 25-6). | 


Congress! next plan to remove the burdensome surpluses which. 
create agricultural low prices and depression was the Agricultural Ad- 
justment Act, whereby producers were paid to undertake a voluntary re- 
duction of production in order to cut down the total supply of cotton 
which would be ready for movement and sale in interstate commerce. The 
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Agricultural Adjustment Act was a distinet improvement on the Federal 
Farm Board, but possessed, as experience showed, limitations of its owe. 
Although reasonably designed to effectuate the purpose of removing 
obstructions to interstate commerce and promote and foster the orderly 
marketing of cotton, the voluntary reduction program could raise the 
price of farm commodities only to a certain extent before certain 
defects inherent in its structure began to become manifest. As cotton 
prices went up it paid more and more producers not to cooperate, to 
forego benefit payments, and, in licu thereof, to capitalize on the 
increase in price by expanding their production. Experience in the past 
has demonstrated that increased prices generally result in an increased 
acreage boing planted to cotton in the ensuing year (Exhibit D-8-B). 
However forcible the demonstration that the increased prices md the in- 
creased value of the cotton crop are due to the concerted cooperative 
effort of the class of producers to restrict their production, there is 
always present the selfish tomptation to capitalize on an immediate ad- 
vantage regardless of the ultinate harmful effect produced by over- 
supplies disrupting the market. The vast majority of cooperating pro- 
ducers see the result of their abstinence frustrated by the minority of 
non-cooperating producers boosting their individual production and?" 
thereby millifying the efforts of the codperating producers. This 
tendency to increase production is accelerated in proportion as the 
price for cotton becones more and more favorable, and it can only be 

met by offering higher and higher payments as inducencnts to producers 
to stay out of production. In this way the Agricultural Adjustment Act, 
at least with respect to cotton, ran afoul the sane difficulty that faced 
the Federal Farn Board, to-wit, that effective Climination of burdensome 
surpluses from narkets that were predominently interstate would have meant 
the expenditure of exorbitant suns. The Agricultural Adjustment Act 

was based on the conception that the expenses of the benefit payment 
program would be covered by receipts fron the processing and other taxes 
levied under the Act; figures indicate that adequately to-compensate a 
producer from refraining to produce additional acreage of twelve-cent 
cotton(the price for cotton at the time of the enactment of the Bahk~ 
head Act) would have cost the equivalent of three years collections in 
processing taxes on cotton (Agri altural Adjustment in 1934, Report, 

U. S. Department of Agriculture, page 232)» Any further price increases 
would only have enchanced the inducement which would be necessary to keep 
producers from turning to the more profitable enterprise of non- 
cooperation and increased production. 


Also, it was not sufficient under the voluntary reduction program 
to pay an ambitious producer a price for not producing cotton equivalent 
to the differente between the then current market price and the cost of 
production of the extra cotton. The producer might have been anticipating 
a rise in price far above the level which cotton was, at the time of his 
entering into a cotton reduction contract, selling for. Should the 
voluntary reduction program attempt to compensate him on the bagis of his 
anticipation of, lot us say, a twenty-cent price, it is easy to sec what 
the result in terms of financial expenditure would have been. Cotton 
producers are not likely to make over—precise estimates as to what cotton 
will bring and what their cost of Operation will be, and it would be 
financially impracticable to attempt to match the expectation of every 


So 
producer as to the price which his erop would brings 


The Bankhead Act was therefore devised as a means of seeing to 
it that the non-cooperating producer did not profit immoderately “ny 
virtue of his non-cooperation, and, what is more important, to insure 
against the non-cooperating producers jeopardizing the success of the 
program, The tax is far from being a prohibitive one designed to 
place the non-cooperative at a total disadvantage as compared with the 
contracting producer. In fact, figures indicate that thenon-cooperator © 
is better off than he would have been if no reduction program were in 
effect and that he may still be in a position to profit from his increased 
exertionse 


The preceding analysis has been submitted by way of indicating 
the necessity for the Bankhead Act as a supplement to the voluntary 
reduction set in motion by the Agricultural Adjustment Act. It assumes . 
that Congress may validly foster and promote interstate commerce by 
passing legislation regulating the amounts that will flow into inter- 
state commerce and may thereby attempt to sustain the prices of commodities 
sold in interstate commerce. No great difficulty should be found with such 
an assumption, for the Supreme Court hag given its approval to legislation 
designed to regulate the prices of commodities sold in interstate markets, 
even where such regulation involved the regulation of intrastate operations. 


That the price at which a commodity is being sold may have a vital 
influence on interstate commerce in the article is given most forceful 
expression in the case of Chicago Board of Trade v. Olsen, 262 U.S. 1; 
sustaining as a legitimate exercise of the interstate commerce power, the 
Grain Futures Act, legislation designed by Congress to eliminate 
corners in the grain market and other practices calculated to un- 
duly depress grain prices. The court said(pp. 851-852): 


"If a corner and the enhancement of prices pro- 
duced by buying futures directly burden interstate com- 
merce in the article whose price is enhanced, it would 
seem to follow that manipulations of futures which un 


duly depress prices of grain in interstate commerce and 


directly influcnce consignment in that commerce are 
equally direct. The question of price dominates trade 
between the States. Sales of an article which affect 
the countrywide price of the article directly affect 


the countrywide commerce in it," (Underscoring ours.) 


It may likewise be noted that the basic policy of the Sherman Anti« 
trust Act was the prevention of combinations which, through control of 
the supply of goods available for interstate commerce, might be in a- 
position to injure the consuming public by exacting unduly high prices. 
U. S. ve Patten, 226 U. S. 525. In Standard Oil Co. ve United States, 
«83 U. S. 163, the Supreme Court held the Sherman Act applicable to _ 
refineries. engaged in the manufacture of gasoline. In doing so, the 
court indicated the legitimateness of Congress! concern with a factor 
which, though not itself interstate commerce, fixed the price entering ~ 
into interstate commerce. At page 169 of its Opinion, it said: Fi 
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"Moreover, while manufacture is not interstate 
‘Commerce,agreements concerning it which tend to limit 
the supply or to fix the price of goods entering into 
interstate commerce, or which have boen executed for 
that purpose, are within the prohibitions of the Act." 


These cases indicate that it is a constitutional justification 
for congressional interference and regulation of trading in grain and 
cotton futures, and of manufacture, that these activities, although 
ostensibly intrastate, have an effect upon the price of goods moving 
‘and sold in interstate commerce. In the case of cotton, it has been 
shown that the quahtity of cotton produced has been an all-important 
factor in determining the price of cotton, and that excessive production, 
like corners in the market and combinations had, at the time of the en= 
actment of remedial legislation like the Agricultural Adjustment Act, 
unduly depressed prices. 


In fact, the point at which the unwholesome effect upon the price 
of the agricultural commodity manifests itsclf is the same in tho Olsen 
and in the instant case, i.e., the central market where cotton and grain 
futures or spots happen to be sold. It is on the basis of central market 
prices that prices to the producers and consumers of cotton are determined. 
This central market price is based primarily on an anticipation of what 
the national supply of cotton will be, and reacts very readily to any 
indication that the total supply of cotton available is going to be in- 
creased or decreased. This central market, with its widespread effect 
on prices paid both consumer and producer, Congress assumed to regulate 
in the Olsen case, because of the effect that manipulations in it’ had on 
the price of the commodity in interstate commerce. If now Congress attempts 
to reach further back and strike at another evil which it conceives to be 
at the basis of undue depressions in commodity prices, what is there to 
prevent it, particularly if it be argued that a basic cause of the evil 
sought.to be remedicd in the Lemke cases is the uncontrolled production 
which the adjustment program attempts to limit in the instant case? If 
Congress may attack corners and combinations for their depressing or 
elevating effect on the prices of commodities in which there is country- 
wide trade, there is no apparent reason why it should not attempt to 
discourage bumper crops, since they have the same effect. 


We contend that it is not appropriate for this court to question 
the wisdom of this type of analysis. It is sufficient that here, as in 
the Olsen case, Congress probed the condition which it deemed to be at 
the basis of a harmful situation in interstate commerce and undertook to 
cure it, despite the ostensibly intrastate character of the vicious 
conditione 


That Congress! reaching at an intrastate transaction in attempting 
to protect the interests of interstate commerce does not invalidate its 
regulation from the constitutional standpoint is demonstrated not only 
by the Olsen, Patten, and Standard Oil cases cited above, but by the whole 
current of cases involving the enforcement of the Sherman Act. 


fhus, in Coronado Coal Co. v. United Mine Workers, 268 U.S. BIOs 
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the Sherman Anti-trust Act was held applicable to striking coal miners 
who were preventing the movement in interstate commerce of approximately 
5,000 tons of coal daily inorder to prevent the non-union coal from 
forcing down the price of coal mined by wnion miners. The striking coal 
miners in the Coronado case certainly were not regarded as being engaged 
in interstate commercee “Indeed, in the first Coronado case (United Mine 
Workers ve Coronado Coal Coe, 259 U. S. 344), The Supreme Court, after 
citing many enges, said at page 408: 


NIt is clear from these cases that if Congress 
deems certain recurring practices, though not really 
part of interstate commerce, likely to obstruct, restrain 
or burden it, it has the power to subject them to national 
supervision and restraint." (Underscoring supplied.) 


Other cases» sustaining the application of the Sherman Act to per- 
sons who were engaged in purely intrastate activity, which did, how- 
ever, burden interstate commerce by affecting the price of commodities 
which moved in interstate commerce, are U. S. v. Patten, 226 U. S. 525 
(discussed above); Swift & Co. v. U. S,, 196 U. S. 275: Addyston Pipe 
& Steel Co. ve. U. S., 175 Ue. Ss 211: Loewe v. Lawlor, 208 U. S. 274; 
Bedford Cos ve Stone Cutters Wescott Bie Use tOly us oe) Versoiinen 
ave Us Ss 549: Local 167, etc. ve Us Se, cul Us. &. c9ds 


“urther argument may be made that the bax imvosed by the Bankhead 
Act restricts the production of some cotton which may never enter the 
stream of interstate commerce, but be consumed locally. There is ample 
legal authority for the proposition that the presence of some intra- 
state movement is not a bar to federal regulation of the total current 
of commerce, if it be established that the preponderant element in sum 
commerce is interstate. In both Stafford v. Wallace, 258 U. 5S. 495, sus~ 
taining the constitutionality of the Packers and Stockyards Act, and 
Chicazo Board of Trade v. Olsen, supra, the Supreme Court recognized the 
fact that some quantity of the livestock and grain subject to regulation 
moved wholly within the state of Illinois and so could not be said to 
move in intcrstate commerce. Nevertheless, the quantities moving solely 
in intrastate commerce were held to be subject to regulation along with 
the bulk of the interstate commerce, The Supreme Court recognizing 
the obvious fact that administrative difficulties would be great were 
it sought to exempt the quantity of the commodity which would be solely 
intrastate from the regulation. At the moment that cotton is being 
ginned (and often later) there is no precise guaronty available that 
the particular cotton involved will or‘will not move in interstate 
commercee To check up on the ultimate movement of this cotton, in view 
of the quantitics which are stored on the farms ond of the diverse 
localities to which the cotton can be consigned, would be administratively - 
impracticable. After cotton is ginned it may be stored at the farm,: 
stored at the gin, shipped to a warehouse for storing there, stored in a 
compress, et cetera, Not only is its,destination a matter of doubt, but 
the length of time for. which it will stay in any one place before moving 
into interstate commerce is extromely uncertain. Infact it is possible - 
that cotton will be in several: intrastate locations before being destined 
to a source that will. irrevocably stamp the specific cotton as being 
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consumed in intrastate or interstate commerce. The administrative im 
possibility of determining what is cotton destined for intrastate con~ 
sumption as opposed to cotton intended for interstate or foreign con- 
sumption’is, it can be seen, much Sreator than in either the Stafford 
or the Olsen cases, ond, therefore, the holding of those cases is even 
more ‘forccefully applicable heres 


In considering the cotrectness of the theory upon which Congress 
based the Bankhead Act, it, must be borne in mind that a court is not 
entitled to require conclusive demonstration of the theory's correctness 
as a prerequi gite to. stamping the legislation a reasonable regulation of 
interstate commerce.. Once the purpose which Congress had in mind is 
established’ as valid, ‘the only question remaining is whether the means 
which Congress adopted can be said to be reasonably adapted to the pur- 
pose in, question. Whether Congress! analysis of why interstate commerce 
was | -obstructed is correct.or not is a question for the decision of the 
legislature, anid. Congress! conclusions: thereon should not be disturbed 
bythe court unless clearly unreasonable. . As the Supreme Court said 


in“ Narthern Securities OO seve Ue Sep los ue S. 197, with roference to 
the economic policy embodied in the Sherman Anti-trust Act, (p.337): 


sh Riba ie in the erupt of. Gongress the public 
convénience and, the ‘general: welfare will be best subserved 
when the natural” Laws: of:. competition are left undistunbed 
by those engaged in interstate comtércee,;-and as Congress 
has embodied - that rule in a statute, that mst be, for arts 
the end of the matter, *if:this. is- to. ‘remain a, government 
of laws, and not of men. 


In Stafford ie Tel1o00; 258 U. S. 495, the court seid (P. 521): 


tae poaat. will certainly mat “substitute its 
judgement for that of Congress in: such a matter unless 
the relation of the subjoct to interstate commerce and 
its effect upon it are clearly. non-existent. n 


See also Chicago Board. of Trade Vs. Oisen, 262 U. Sis Le 


Accordingly,. Ling is _ not Pop the. courts’ to Meieeti on whether the 
particular method of. relieving interstate commerce from the depression 
adopted by Congress was the best method available under the circumstances 
or even a good onée. As long as it be established that the method 


' “adopted was, at the time of the enactment of the statute not clearly 


“unreasonable, this court. is not to substitute its own judgment for the 
judgment of Gonerass nor can it do this upon the basis that, while 
economic theory underlying the Agricultural Adjustment Act Sa the 
Bankhead Act was a reasonable inference at the time that Congress 
passed the statutes, subsequent experience has demonstrated the in- 
adequacy of the Act to effect -for interstate commerce what Congress 
thought it would. This court.is not called upon to consider whether 
the results of administration of the law have verified or disapproved 
the economic theory upon which it is basede Hegzeman Farms Corp. v. 
“Baldwin PeoONuel oe 163. eae oo 
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Eteie sevonieyan that the: beere cides of the conclusion of Con= 
eress that the reduced’ purchasing power of the agricultural population 
in general, and cotton erowers in particular, during the depression is 
in part responsible’ for the reduction in the general flow of all com« 
moditics in interstate commerce, ig,a matter of judicial knowledge. and. 
is also demonstrated by. the, Eada od in this case. The Bankhead Act is: 
therefore justified as ‘an, exercise. of. the commerce power designed to 
restore the flow, of interstate commerce throughout the nation to its. 
normal level by increasing the: Bachesing x ute of ae cotton. peTeteney oe 
the ae BE Celie Sach 


The: same deference” teste Me: Wegiedat tye: judgment should ‘be 
exercised by the courts in considering whether ‘the regulation and adminis- 
trative scheme which Congress has set up is reasonably calculated to 
effectuate the purpose which Congress had in mind. In considering the 
propriety of the ‘tax on ginning as & regulatory device for interstate 
commerce, several things should be borne in mind. The first is that 
there is no objection to a regulation. of interstate commerce taking the 
form of a tax. University of Illinois v. U..S.,°289'U. S. 48, holding 
that the Protective Tariff Act .of 1922 is'dn exercise of the power of 
the federal government to regulate foreign. commerce. Compare Edye v. 
Robertson (Head ney, Cases), (112 U. S. 580, Veagie Bank v. Fenno, 8 Wall. 
533-6 ! Pet oleae ue . me 
The effect of the tax on ginning may be to bring atout a condition 
which has been demonstrated to be a valid mode of restoring the troubled 
and interrupted currents of interstate commerce, Lea, the tax may reduce 
the amount of cotton available for sale on the ‘predominantly interstate 
cotton market. But the rule that the legislative judgment on such matters 
should be considered final, should be sufficient to render superfluous any 
consideration of why the tax was, imposed on ginning. Perhaps, however, 
some attention might be devoted, in clarification of points which have al~ 
ready been set forth, to indicating the administrative’. desirability of 
imposing the tax upon ginning rather than having it assume any other form, 
and the special ways in which a tax.on.ginning may be- said to have a 
peculiar relevance to the current of. Des eae cOMMErCe » 


Certainly, the argument vs. not one hie frac Gonetbee looked forward 
to a regulation of ginning; this, no more describes the aim of. the Bankhead 
Act than the statement, already disposed of, that Congress looked forward 
to the regulation of production. ~The choles of ginning as the place at. which 
the tax was to be imposed; arises in some measure from the fact that 
restriction of the total quantity of cotton.to. be sold orto be transported 
in interstate commerce at any point subsequent to ginning’ would not only~ 
be impracticable but useless. The factor which has the unduly 
depressing effect on prices noted above is the quantity of cotton 
which is available for sale. _ Cotton prior: to gimning cannot, be described -: 
as being available for sale and, -therefore,. if. ginners are’ ‘influenced by 
the tax to gin lesser quantita le ‘thére is to some extent a reduction in 
the amount which is recognized as being available for sale. Possibly more 
important than this, the Bankhead tax, being an excise, tends to be. 
passed on to the producer, and since it adds to his cost of production, 
operates as a deterrent to his increasing production beyond the level 
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which Congress has deemed necessary to safeguard the prices which pro 
ducers will obtain and the free flow of commerce. Of course, as has been 
pointed out, this deterrent is not an Absolute one and is not intended to 
render the operation of the non—cooperating producer's extra business un= 
profitable, since he is still in a position to profit more from ginning 
even the cotton subject to tax than he would be had there been no re~ 
duction program at all in effect. The effect of the Bankhead Act is 
merely to prevent the non-cooperating producer from taking temporary ad- 
vantage of dn increase in prices not due. to his own efforts to reap an 
unwarranted profit, and in so doing jeopardize the future success of the 
cotton adjustment program.’ ie cae 


That, in the normal order of things, the ginning occurs before the 
cotton crosses state tines would not, onthe basis of the established ad~ 
Judications of the Supreme Court, remove it from the scope of Congression- 
al regulation. Thus, in Lemke v. Farmers Grain Co., 258 U. S. 50, the 
Supreme Court held unconstitutional a North Dakota statute regulating the 
business of purchasing grain from farmers in North Dakota prior to its 
shipment in interstate commerce outside the state. The statute in 
question permitted the purchase of grain only by licensed buyers; re~ 
quired the payment of state charges; provided for a system of grading, 
inspection and weighing, and further fixed the price to be paid for 
grain purchased by a buyer in the state. Despite the argument of the 
state that it had merely attempted to regulate commerce in grain before 
the interstate journey commenced, and, therefore, while such grain was 
still in intrastate commerce, the court held the statute invalid as an 
attempt by the,.§tate to regulate interstate commerce. The court said: 


"the state officer may fix and determine the price to be 
_paid for grain which is. bought, shipped, and sold in — 
interstate commerce. That this is a regulation of interstate 

commerce is obvious from its mere statement. : 


"Nor will it do to say that the.State law acts be- 
for the interstate transaction begins. It seizes, upon 
the grain and controls its purchase at the beginning of 
interstate commerce." .. Bei sates 


The proponents of the legislation further argued that it was in the inter 
ests of the grain growers and a@ssential to protect them "from fraudulent 
purchases, and to secure payment t6 them of fair prices for the grain ac= 
tually sold". In reply to this contention the: aourt:stid: (p}.61): 


"This may be true, but Congress is amply. authorized 
to pass measures to.protect interstate commerce if legis~ 
lation of that character is needed. The supposed incon~ 
veniences and wrongs are not to be redressed by sustaine 
ing the constitutionality of laws which clearly encroach upon 
-.the field of interstate. commerce placed by the Constitituion 
under federal control." oi ; 


_ Thus, in holding invalid. the North Dokota: statute involved in that case, > 
the Supreme Court expressly stated that sales of a commodity prior to 
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its movement in interstate commordéd “Atle subject to regulation by the 
Federal . Gove srmnment in. the excrot bo. of its Commerce Power. 


ale Shafer Ve ‘Farmers: Grain os, 268 U. S. 180, The Supreme Court, 


in declaring unconstitutional a North Dakota State statute which regu=°.-«°. 


lated the purchase of grain-in- that ‘state expressly stated that the 
purchase of a commodity to be. transported in interstate commerce by the 
buyer is itself a part of interstate commerce (pe 198): ; 


"Buying for shipment, and shipping, to markets in 
other states when conducted as before shown tonstitutes 
-interstate commerce -—~ the buying coe as eels a . part 
of it as. the shipping." a 


To ‘the same “effect: is Dahnke-Malicer Co. ve Bondurant, 257 U. “Se 2826 °° 


If aes merely contemplating nen thto pane tae commerce 
are without the scope of state regulation and fall under the paramount 
power of Congress to regulate interstate commerce, it is not apparent — 
why any different rule should, ‘be: ‘applied to ginning, which involves the 
preparation of cotton for its interstate ‘transit. ah 


Hammer vs Dagenhart, 247 AT SS1251 may not, nyaed be urged 
as authority for the constitutional invalidity of the Bankhead Act as 
a regulation of interstate commerce. The Supreme Court in that case 
decided that although the act of Congress in question purported to pro- 
hibit interstate commerce in the ‘products‘of child labor, tHe real pure . 
pose and intendment of the Act was "to regulate the hours of labor of 
children in factories and mines ‘within the States, a purely State 
authority." The holding, - as stated by: Mrs Chief Justice Taft in Brooks 
ve United States, 267 U. oe 432; at 438, was that’ the Child Labor law 
was invalid "because it was reat'ly: not a regulation of interstate com- 
merce but a Congressional attempt to regulate labor in the State of 
origin, by an embargo on its. external trade:" In the case of the Bank~ 
head Act a far different situation’ obtains.” The act imposes a tax upon 
ginning, an operation which vitally concerns the amount of cotton which 
will move in interstate commerce, with a view to bringing such amounts 
within limits consistent with what the consumption demand for the cotton 
will be. This limitation of the amount which will move in interstate 
commerce, in order to bring production and ‘consumption ‘to more equal 
levels,iis a prerequisite to the state deémed by Congress essential to 
a resumption of: thé ‘normal’ currént of interstate commerce, ‘4.ce., the 
Yaising of prices to farmers to increase their purchasing power. Con-~ 
gress in the Bankhead Act is not interested in any of the conditions of 
production and does not purport to regulate matters such as child labor 
which the Supreme Court may consider, to be within the province of state 
regulation. The Bankhead Act is completely devoid of any details in- 
dicating any other intent than to prévent excessive supplies of cotton 
from manifesting themselves as a threat’ to the interstate MareCYy 


Furthermore, nowhere in the case of Hammer v. Da zonhart is there 
claim or proof of the fact that the’ employment of child: Tebor aR 
interstate commerce. 
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j "Nowhere in the opinions or in-tHe argument of ©." 
counsel is it suggested that the employment of child- 
labor by the factories has any substantial effect upon 
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‘Interstate commérce in the articles so manufactured. 
* *°* There is no suggestion here that (this). unfair 
competition (resulting from the employment of: child 
labor in some*States) burdened, obstructed: or dimin- 

ished the free flow of interstate commerce in goods 
of the character involved. ‘Couiise? for the Govern- 
ment, after enumerating the éconémic: and social 
reasons in support of the law'stmmed up their con- 
tention by the: conclusion that the shipment in in 
terstate commerce of the Zoods ade with the aid of 
child labor operated to deter other states from 
enacting laws which’ théy would otherwise enact for 

‘ the progection of their ow’ children; but counsel did 
not suggest that the admission to’ interstate commerce 
of articles made with the aid of child labor would af= 
fect interstate commerce in any degree" (Vittor v. 
Ickes, Sup. Ct. D. C.,° 61 Wash. ti.’ Rep. 870, 875.) 


The Bankhead-Act is clearly distinguishable in that it is not open 

to the objection that it -attempts.to discriminate against the products 
of factortes or states where.inferior working conditions prevail. It 
does not concern itself with the conduct of any of the persons involved 
in raising cotton or preparing it for shipment, but directs itself, 

in the manner which Congress deemed most ‘practicable, to a restriction 
of the amount of such cotton to be produced and ginned, so that 
excessive suppliés may not have the harmful effect of lowered prices 
and interferences and stoppages in interstate movements of the type 
which justified CongrésSional regulation of commodity exchatiges and 
combinations tending ‘to fix prices in interstate commerce. =’ 


Nor can any logical argument be based upon the line of cases whose 
most recent expressions in the Supremé Court are Minnesota v. Blasius, 
290 U. S&S. 1; Federal Compress Co. v. McLean, 291 U. S. 17: Chassaniol v. 
Greenwood, 291 U. S. 584. These are all cases involving taxation by 
the state of transactions having an indirect relation to interstate 
commercee They all go ‘to -the constitutional validity of state, and not 
‘of ‘federal, legislation. : The question which the Supreme Court faced. in 
these cases was whether or not the state statute unduly interfered-with 
interstate commerce, and a decision that the state statute in question 
was not unconstitutional ag an interference with the right of Congress 
to regulate under the commerce clause is not necessarily exclusive of 
Congress! power subsequently to regulate, under the commerce clause, 
transactions conéerning the same icommods tysi 1% | Fi 


In fact, Minnesota v. Blasius contains a direct statement by 
the Supreme Court that these cases are not to be regarded as outlining 
. “the limits of the power of the federal government under the commerce 
Clause. The case involved the right of the State of Minnesota to tax, 
as personal property, cattle situated in the Ste Paul stockyards on a 
given date. The cattle had been shipped to the yards from a point outside 


= d.Qua 


of Minnesota and were purchased by the defendarits from a commission merchant. 
On the day after the taxable date the cattle were shipped outside of Min~ 
nesota. The court found that tho vast majority’ 6f cattle so handled in 
the St. Paul stockyards. were. shipped from states other than Minnesota 

and passed through the stockyards to other states. In deference to 
Stafford ve Wallace, 258. U» S. 495, and Tagg Bros. and Moorhead vs United 
Sthtes, 280 U.S. 49), ths Winnosces Supreme Court held the tax invalid 
on the ground that the cattle were in the current of interstate commerce 
and hence could not be taxed, by the dtate. The United States: Supreme 
Court reversed the Supreme Court of Minnesota and sustained the con~ 
stitutionality. of the tax, pointing out? that although the cattle 

in the stockyards were,in the current: of interstate commerce and hence 
subject to regulation..by the Federal Government, it did not follow 
therefrom that: the cattle could not’ be-taxed by the State of Minnesota: 


"But because there is a flow of,interstate commerce 
which is subject. to the regdlating power of the Congress, 
it does not necessarily follow ‘that, in the absence of a 
conflict with the exercise of that power, a State may not 
lay a non-discriminatory tax upon property which, although 
connected with that flow as a general course of business, 
has come to rest.and has acquired a situs within the State. 


* * * JThe question! that is, as to-.the validity of the 


tit should be" observed,. is not with respect to 
the extent of the power of Congress to resulate interstate 
commerce, but .whether a particular exercise of state power 
in’view of its. nature and operation mist be deemed to be. 


in confliet with this paramount authority.! | 

nm * * Such an exertion of state power belongs to that 
class of cases in which, by virtue of, the nature and im- 
portance of local concerns, the State may set until Congress, 
if it has paramount authority over ‘the subject, substitutes 
its own regulation." (underscoring ours). 


And in many other cases the Supreme Court has expressly declared that 
the right of a State to tax or regulate transactions with respect to a 
“commodity is not exclusive of the right of .the Federal Government to 
regulate, under the Commerce @lause, transactions respecting that same 
commodity. See Staffora vy. Wallace, 258-U,.S. 495, at page 525; Bacon 
ve Illinois, 227.U. S..504, at page 516; Addyston Pine & Steel Cosi ve 
United States, 175 U. S. 211, at Pages 245, 246. 


It must be borne in mind, in considering the above cited list of 
cases, that the power of taxation is one that is necessary for the welfare 
of the states, and that, in the normal instance, non=discriminatory taxes 
by the state, of localized transactions or of property which has acquired 
a temporary local status generally will not impede the execution of a 
broad national policy. Even regulations under the police power of the 
states have been upheld in the absence of Congressional legislation cover= 
ing the field. Therefore, it is to be expected that a tax which will not 
have the effect of interfering with a scheme of. -federal regulation will 

be upheld. eM ac : Me 


es 


In the case of ree iia it scems mee likely that a state 
tax on ginning or ginned cotton, or any other processing of cotton, would 
not impede the effectuation of the Congressional policy under the reduction 
program Dut, if it had any effeat-at all, would tend to oid it. All of this 
should be borne in mind: when.considering the cases of Federal Compress Co. 
Te oe 201 Us Se 17, and. Chassaniol ve. Greenwood, 291 U. S. 584. 


The first ren cas case involved the constitutionality of a state 
excise tax on the privilege:of operating a cotton compress, graduated BG—") 
eaording to the number of bales of cotton compressed per annum, anda |. | 
similar tax upon persons operating warehouses, graduated according to. the nf 
storage capacity of the warehouse. The court in this case decided. that 
the cotton. whieh:had come to rest in the. appellant's warehouse, there to 
be: stored and compressed, when the. warehouse was located in the same state 
in which the: cottoa.was originally. raised, had not yet started its interstate 
journey, and: that: therefore the property. was-not immunized from local 
taxation by virtue of the fact that it was destined for further movement 
in interstate commerce. It is of note that the court in this case applies 
the same rule to property whose interstate Journey has been interrupted as 
it does to property whose interstate journey has not yet started. 


"Property thus withdrawn from transportation, whether 
intrastate or interstate, until: restored to a transportation 
movement interstate, has often been held to be subject to 
local taxation. .Coe ve Erroll, 116 U.. S- 517; Bacon ve 
filinois, 227 U. §.. 504; General 0i: Sie Co. cvs Crain, 209 U. aXe 
2 Me Susquehanna Coal Co. ve “vs. South. , Amboy, 228 U. S. 665, 6693 
Minnesota ve Blasius, 290 U. S. 1; cf. Arkadelphia _ janes Co. 
Ve Ste ee uthvestern aan Lo. AI U. S&S. 134." 


This statement of re Sao Count serves, ‘merely to reaffirm the 
applicability of cases like Stafford v.. Wallace. The unconcern as 

to whether the state tax.is-imposed at the beginning of interstate 
transit, or in’ tne middie. of interstate transit is probably attribut-~ 

able to the fact that in-neither event. does the imposition of the tax 
affect the current of interstate COMMELCE ¢ the case in no way argues 
against the possibility :of subsequent Congressional regulation. In fact, 
from the above quoted statement, it is deducible that the power of the 
Federal Government to regulate ginning Seat compressing is in no way 
determined by the fact.that the Federal regulation falls in the first 
instance upon a commodity. which has not begun . its interstate journey, 

or upon an intrastate. transaction which constitutes @ pause in the 
interstate journey of the commodity but by the fact that conditions 

were present in connection with intrastate operations which vitally 

and harmfully affected the interstate commerce in cotton. The locale 

of these harmful conditions is immaterial; Congress! only concern is 
with their elimination, whether such elimination involves the regulation ~ 
of intrastate transactions, such as sales, trading on the exchanges, or 
the manufacture of articles, or whether it involves the production or 
ginning of cotton. 


Chassaniol ve. Greenwood likewise involved o tax measure, an 


ordinance of the city of Greenwood, Mississippi, laying a tax upon every 
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person buying or selling cotton for hitnselfs All of the cotton that the 
taxpayer dealt with was grown and girne@ in:Myssissippi. ‘The court held 
the business of buying cotton to be like its warehousing and compressing -. | 
to be & transaction in intrastate commerce involving the preparation of 
cotton for the sale and shipment in interstate and foreign commerce. 

Hence, persons engaged in performing such functions may be subjected to 

an occupation tax. However, the court specifically indicates that noth- 
ing in the cases of Lemke v. Farmers Grain Co. and Dahnke-Walker Milling 
Co. v. Bondurant is inconsistent with the conclusion which it has reached. 
In these two tlast-mentioned cases, as has been indicated, the state regula- 
tion was found to impose a direct burden upon interstate commerce. In the 
case of the Bankhead Act there is ‘involved the validity of a federal 
regulation of interstate commerce, predicated’ upon the finding of Congress 
that legislation of the character Oty the Bankhead Cotton Act was needed 

to protect interstate commerce. The mere fact’ that. such regulation 
impinges upon a transaction which, is intrastate: Vs. immaterial in view 

of the Congressional finding that. the intrastate transaction is where 

the difficulty with the interstate commerce lay. ‘To sum, both Federal 
Compress Co. ve Mc Lean and. Chassaniol v. Greenwood decidé,-as ‘to the: 
incidense of specific state taxes, that they ‘do not burden interstate 
commerce. Both cases are completely consistent with the power of: Congress. 
to protect interstate commerce,.as,expressed in the Bankhead Act, and do no 
more than assert such power to be coexistent with the power of the state 

to lay a non-discriminatory cs 
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THE BANKHEAD ACT DOES NOT VIOLATE THE FIPTH AMENDMENT. 


The plaintiffs contend that. the Act and ‘ ‘Regulations are so 
onerous and put the Texas ginners to such an pense as > ie take their 
property without due process of law. 

At this point there are several relevant Contents ‘that may be 
made with respect to the evidence béfore the courts “The expense incur- 
red in 1934 by the ginners who actually testified beforé ‘the court was 
used by them as a measure of the probable expense: they: will incur in 1935. 
Everyone of such witnesses was. patently and obviously: wholly prejudiced 
against a continuance of the Bankhead Act. 1934" was’ the first year of 
experience in the administration, of the Act, and' it was unavoidable 
that a great deal of confusion and unnecessary trouble with its incident 
expense followed the preliminary. efforts to accomplish the purposes of 
the statute. The same difficulties may and probably’ will be partly or 
entirely eliminated in 1935, and it, was established ‘by eredible evi- 
dence that the regulations have been simplified and ‘that it will be 
considerably less burdensome from ‘the point of view of: time and labor 
for the ginners to make use at. the forms and ret turns ‘during the current 
ginning season. 


Under cross-examination. the reasonably expectable expenses of 
ginners for 1935 underwent: considerable reduction ad even in Ma 
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face of the atl too- ~apparent unwillingness of” these witnesses to do 
other than display an extreme ultra-conservatism for their -own: ‘interests 
it was brought out that with no delay in the availability ‘of: tax-exempt 
certificates a very considerable part of the 1934 expense will be © 
non-existent in 1935. The injunctive process will, of course, work 

‘only in future so that unless the 1934 experience is considered to ; 
provide an accurate barometer as to the future the court should limit its 
consideration to real probabilities of future expenses rather than 

to rank conjectures made in their own self-interest by witnesses ad- 
mittedly prejudiced against. cata Une and desirous of accomplishing 
its destruction. 


. The ad eines for) the plaintiffs made a great point of the high 
ratio between the 1934 expensés and ‘their ginning fees for. that 
season. Hach one came well-prepared: tO- establish this’ ‘point, but only 
a few were willing to concede that ‘the: Bankhead costs per bale would 
be reduced in proportion as their ginnings increased, and not one was 
prepared to state that his total income was from ‘the complete operations 
of his gin for 1934 so that a comparison might be made between his 
expenses attributable to the Bankhead Act and his total gross income. 
We submit that a comparison bétween the Bankhead expenditures and 
ginning fees- only is unfair. and not an accurate portrayal of the 
financial expenditures of the operation of. ginning. 


The lack of uniformity in the claims of the witnesses for 
the plaintiffs is strikingly. ‘shown by a comparison of the testimony 
of one witness who incurred an. expense of, $367. 42 in: ginning 1,024 
bales, another ginner whose, expenses. were, he 453. 15 on ginning 1,850 
bales, and still another ginrter whose expenses: ageres sated. $729.75 on 
ginning 959 bales. So far as the plaintiff. Wallace is concerned he was 
very dogmatic about his 1934 expenses in that they were all definitely 
attrivutable to the Bankhead Act and.abdsolutely necessary,. His nephew, 
a witness called on his behalf, admitted that a part of the 1934 ex- 
penses were only partly attributable to the Act and that a consider- 
_ able part of them probably would be eliminated in 1935 provided there 
. was no delay in the arrival of ‘proper documents in Texas and no further 
complicating features to. ‘the SS AE EER 


Note should be made on the et ae tances: that: these plaintiffs 
and all of their witnesses are dogmatic in their statements that they 
are not the taxpayers under the Bankhead Act ‘and that whatever tax is 
paid is collected by them from the owners of the cotton and by them 
merely forwardéd to the Colléctor of Internal Revenue. Accordingly, 
their legal position is that by virtue of their being made the agency 
for the administration of the statute such expenses as they are put to 
in that role constitute a taking of their property in violation of the 
Fifth Amendment. .This same argument or contention could just as 
logically be made by any: citizen who is in any similar way affected 
by a taxing statute; for example, the citizen who must file a return and 
pay an income tax is obviously put to additional trouble and often con- 
siderable expense in preparing a return or having it properly prepared 
‘by an accowitant ar an. attorney, or both. Similarly, retail merchants 
who are charged with the ‘collection of retail sales teres throughout 
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the country must of meneee keep extra records and undergo additional 
expense in collecting, accounting for, and remitting the tax collected, 
Again, the Federal gasoline tax involves similar results -- in fact, 
it is difficult to conceive of any taxing statute, whether Fedéral, 
state or local, which does not: have these unpleasant but entirely 
essential aspects. We submit that the existence of these- administrative 
vexations is wholly inadequate to justify the interception of the 
injunctive process upon a contention that the expense involved ie 
property without due process. » ah 


In this state of the evidence and with the Bankhéad Act demon- 
strated to be a valid exercise of the taxing power and a valid: regula- 
tion of interstate commerce, it is not apparent, how. the act can be urged 
to be in contravention of due processs:.. Absent a "showing of arbitrari- 
ness or capriciousness with respect: :to an exercise of the taxing power, 
or a showing of confiscation with respect. to an exercise of the inter-. 
state. commerce power, it seems quite clear that the objection that the 
Act in question constitutes a violation of due Piacess cannot validly 
be brought. 


With respect to the Posie ee an. exercise. ‘of the taxing 
power being claimed to be a violation of due process, the Supreme Court, 
in a very recent case, Magnano.Co. v. Hamilton, a9 vu. 8. 40 (1934), 
has said (p.44): 


"Second. Except ‘in ‘rare and. special instances 
(citing Brushaber v. Union Pacific R.R. Co., 240 U. S. 
1, 24-25; Nichols v. -Cdslidge, 274 U. S. or; ‘6 42- 5433 
Heiner v.-Donnan, 285 Us-7S.s.312; 325-328; Schlesi inger v. 
Wisconsin, 270 U. S. 230; 239-240), the due: € process” clause 
contained in the Fifth Amendment is not a limitation upon 
and taxing power contorred: ee Congress by the Sonesta tas 
tion." Gear 


In only three instances. Pon, ihe Supr eme Court ‘declared a Fed- 
eral taxing Statute unconstitutional as a violation, ‘of “the Fifth Amend- 
ment. Nichols v. Coolidge, supra;, Untermeyer Ve ‘Andérgon, arG Uses 
440; Heiner v. Donnan, supra; The first two of thesé décisions were 
based on the fact that the statutes - involved. sought to levy & tax in 
respect. of transactions which had: occurred before the enactment of 
those statutes. In the Heiner ease, the court refused ‘to: ‘uphold that 
portion of the Federal Estates Tax which provided that a gift made 
within two years of the donor's. ‘death should be conclusively presumed 
to be a gift made in contemplation of death. | Retroactive operation is 
in no way contemplated in the instant case, and so it cannot be said 
that any of the ee cases Sennen the case at war. © 


i In Williams Tavenncrtn cae Ve United States (Cte of “C2. 1933), 
HS gouER. 225, the Court said (p. 235): 


NIt is true that:it: has; been held that a Serie act may 
be so unreasonable and arbitrary as to Violate: thé “dive pro- 
cess clause of the Fifth: ‘Amendment. ‘Uichols v. “Gol Se, 


ee ays 


e47 Us. Se 531, 47 S. Ct. Reps 710, 71 L. ed. 1184, -52: 4.0.R. 
1081, Untermeyer v. Anderson, 276 U. §. 440, 48 S. Ct. ‘Rep. 
353, 72 L. ed. 645, but in both of those cases the unreason— 
ableness did not lie in the lack of equality of the treat- 
ment of those clearly within the classification: !: The. inval- 
idity on those cases arose’ because of the inclusion’ of the 
cases based on events which had transpired before the enact- . 
ments when there could have been no thought of taxation’ to 
evade. cae 


"The retroactive feature of the act which undertook to 
-. reach property which had completely passed beyond the power — 
and control of the donor before the act was passed was re- — 


garded as so palpably arbitrary and unreasonable as to of- . 
fend against. the due process clause of the Fifth Amendment." 


A similar conclusion obtains when the due process objection is. ° 
weighed against the consideration that the Bankhead Act has been shown - 
to be a valid regulation of interstate commerce. [In the exercise of 
the interstate power, Congress has brought about the termination of 
prior contracts, and the courts have held that the legislature is un- 
embarrassed by subsisting arrangements. Thus, in undertaking to pro- 
hibit rebates, abatements, or discriminatory freight rates, Congress 
has superseded prior contracts, and the courts have upheld the consti- 
tutional validity of such an interference. Armour Packing Co. v. 
United States, 209 U. Ss. 56 (1908); New York v. United States, 257 


U. S. 591 (1922); Lewis, Leonhardt & Co-,-v. Southern Railway Co., 
el? Fed. 321, 324 (C.C.A. 6th, 1914); W. M. Carter Planing Mill Co. 
ve New Orleans; Ms & Co, R..Co., 112 Miss, 148, 72 So. 884 (1916). 


Contracts providing for free ‘passes must also yield to the’ statutory 
provision against receiving "a greater or less or different compensa- 
tion" for the transportation of persons or property than that spec- 
ified in the published schedule of rates. Louisville & Nashville R. 
Co. v. Mottley, 219 U. s. 467 (1911); Louisville & Nashville R. (o. 
Ve Crowe, 160 S. W. 759 (Ky. 1913): Bell v. Kanawaha Traction & Flec- 
tric Co., 98 S, EH. 885 (W. Va. 1919). The Employers! Liability Act 
superseded prior contractual arrangement inconsistent with its terms. 
Philadelphia, Baltimore & Wash. R. R. V» Schubert, 224 U. §. 603 
(1912). An agreement in restraint of trade, although lawful when 
made, became illegal on the passage of the Sherman Act. U. Ss. v. 


Trans-Missouri Freight Association, 166 U. S. 290 (1897). Prior con- 


tracts have also been held subject to the provisions of the Clayton 


., Acte Motion Picture Patents Co. v, Universal Film Mfg. Co., 235 Fed. 


398 (C.C.A. 2d, 1916); Elliott Machine Co. v. Center, 227 Fed. 124 
(W. D. Mich. 1915). 


Furthermore, it must be borne in mind that the Supreme Court, 
in no case in which it has conceded any legislation to be regulation 
of interstate commerce, has ventured to hold:it unconstitutional as 


. a violation of due process, unless it was shown that, in the specific 
action brought, the regulation had a confiscatory effect on the objector, 


There is a vital difference between asserting that a whole class of 
regulation of interstate commerce is invalid as violative of due process, 


4 


Y 
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and stating that a type rbd regulation, “under rece tee aaa 
has such an effect 6m an individual as to deprive him of property without 
due processs For this court, then, to hold the. Bankhead Act unconstitutional 
as a vidlation of. due process, arter demonstrating, that it is a regulation 
of interstate commer ce and without any. factual showing that in its specific 
application it has a confiscatory effect, would be totally lacking in 
precedent» 


The due process objection is applicable only in limited eir= 
cumstances. These circumstances were recently stated in the case of 
Nebbia v- New York, 291 U. S. 502: | 


"And the guaranty of due process, as has often been held, 
demands only that the law shall not be unreasonable, ar-— 
bitrary or capricious, and that the means selected shall. : 
have a real and substantial relation to the object. sought 
to be obtained." | - 


The Bankhead Act is dance traniy uniform in “application ‘and: not un- *: 
reasonable, and the connection between it and the end which Stee seeks 

to accomplish has been clearly set forth in terms. which show. the Act 

to be a valid. regulation Ot interstate. commerce. Under such cixycum. - 
stances even were hardship to some. individuals to be: shown, it would — 
not suffice to render the statute weonstitutional.. This has been , 
reasserted in the Supreme Court as recently, as in the. case of. -Hegeman., . 
Farms Corpe Ve Baldwin, decided November i, 1934, by an undivided wake 
In the present case there is no convincing evidénice ; which is not sub-—- 
ject to question as being conjectural. and prejudiced, that any consider- 
able expense will be visited upon ginners in 1935, but there is. evidence 
that the ginners as a class are receiving higher ginning fees: as a re- | 
sult of higher cotton prices; they accordingly have been advantaged by 
this legislation toa very great. extent... There is something contradic- 
tory about attacking legislation which has put. ‘one's income on a higher 
level than it would have been in the absente of such legislation, on 
the ground that it incidentally subjects one to expense and thus: tends - 
to reduce the additional income which would be totally lacking. without. 
the legislation under attack; especially is this so when the fruition bys 
of sucha contingency would result. in destroying the ends the* statute. ie 
had in mind. These considerations have been, dealt with in more “detail. in 
the point of this brief devoted to ‘proving that this is a valid oe 
of interstate commer ce « 


As a final consideration of the due process point should be 
stressed the weight to be given the legislative declaration of emer- 
gency in the Bankhead Act, substantiated by factors. of which. the. Supreme 


Court has frequently taken judicial notice. Atchison, Gt. (Ry. Comes 
United ard 284 U. S. 248; App alachian Coals, Inc. v. United States, 
288 U.S. Home’ Building and Loan Association Vy Blaisdell, 290, - 


“Uses ee ae existence of an emergency. such as beset the cotton 
ingustry constitutes a. basis for upholding. legislation that. in less . 
‘critical times might be considered to have in it the germs of consti- 
tutional invalidity. Wilson v, New, 243 U. S. 332; Block v. Hirsch, 


256 U. St 135; Home Building ond Loan Association ve Blaindell, 290 


oe a ae 
Lo: Apel mee E igprales Sieh sok 
Us S. 398... An economic crisis confronting the nation at large requires. 
to some extent that individual opportunities, for profit making be sub- 
ordinated,. not so much to the common good, as. 9, the prevention Of 2) 
common pit Sep Lats tte | 


The ponereae Act,. being a valid tax measure Sth a preity rogue. 
lation of interstate commerce, and being reasonably adapted to meet . 
the critical condition which necessitated that Congress regulate: inter- 
State commerce in the manner in which it did, cannot,. therefore, be 
Said to be violative of the Fifth Amendment. That. some ‘small portion | 
of the plaintiffs' income must be devoted to the expenses. of complying 
with the law, even if established, does not serve to Po eee against... 
such a conclusion. bade Bee soph 


POINT V. 


THE BANKHEAD ACT. DOES NOT UNCONSTITUTIONALLY | 
DELEGATE LEGISLATIVE, POWER TO: THE. SECRETARY 
OF AGRICULTURE AND TO THE COMMISSIONER OF 
INTERNAL REVENUE; ake 


. In paragraph 4 of the . bill, of: sath et: the aan EES set forth 
“their contention that this statute delegates. legislative powers to the 


-.. Secretary of Agriculture and tothe Commissioner of Internal Revenue 


_., “without first affixing a primary’ standard, for the: exercise of the powers 
; delegated" and is therefore in PACERS O8 of Article lL, Section lnof ithe 


a N, Constitution. 


They have not ipa heason this peering nor have they either 
in their pleading or in their evidence particularized as to precisely 
how the authority given to the Secretary and the Commissioner of 
Internal Revenue constitutes an unlawful delegation of legislative 

powere 


“ng Insofar as the powers given. to the Secretary are. concerned, the 
plaintiffs, no doubt, attack. Section 3.which requires the Secretary to 
ascertain the amount of cotton to be tax-exempt for the 1935-36 crop 

year, Section 4 which provides for the tax, Section 5 which relates 

..to. an apportionment of tax-exempt cotton among the several states, counties 
and producers, Section 7 which provides. for allotments of: tax-exempt. cotton 
to the farmers of the several counties, and Bote 15 which UPUAARE for 
aye siee sePs by the Secretary. . 


gen, The powers of the eaten eee are contained in ‘Sections 12. ol 
13,.. the former having to do. with peeute tions and; the i with inform- 
ation returns. ; ant 


We submit that the statute successfully meets all:of the tests 
heretofore laid down by the Supreme Court in cases having to. do with 
the subject of the delegation of legislative powers: Tt..does establish 
clearly and without any equivocation precisely what the Secretary is to 
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do and in what circumstances. | In Pleing the amount of tax-exempt cotton 
for the 1935-36 crop year he mast make ‘a mathematical calculation based 
upon the available supoly of ‘cotton and the probable market requirements. 
That calculation is based entirely upon statistical data over which he 
can have no control. With respect to the rate of tax he’ again must 
compute mathematically the average price per pound of 2/3" Middling spot- 
cotton on the ten designated spot-—cotton markets and, by. the. terms [ou the 
statute the rate of tax is 50 percent of this average. price. | He must. 
apportion among the’ several cotton-producing states, the. number of ‘tax>. 
exempt bales and each state! s allotment shall be determined’ mathematically 
by the ratio of the average” number of bales produced in each. state. during 
five crop years preceding the passage of the Act to. the averag e ‘number of 
bales produced in all the states during the same period. Again, the ie 
amount allotted to each State must be apportioned to the several counties 
in that state on the same basis and ratio. After allotment among the 
counties the total quantity is to be divided among the several producers 
therein upon the basis of applications setting forth certain mathematical 
data to serve as a guide for the computation. 


In each instance his authority. is ‘purely ¢ one of mathematical 
calculation on Aer B RNS statistics,” is: 


Section 4 of the Act specifically requires that every person 
ginning any cotton subject to tax will make monthly returns to the Col- 
lector and that "such returns shall contain such information * * * as the 
Commissioner, with the approval of the Secretary of the Treasury, may by 
regulations prescribe." Section’ 12 provides authority to the Commissioner 
to prescribe regulations relative. to the time and manner of applying for, 
issuing, and destroying bale tags and the method of accounting for receipts 
from the sale of and for the use of bale tags and "such other regulations" 
as he shall deem necessary for the enforcement of the taxing provisions 
of the statute. Section 13 provides for the returns of information re- 
specting data therein clearly and carefully described including other — 
and further information which the Commissioner, with the approval of the 
Secretary of the Treasury and of the Secretary of Agriculture, shall pre- 
scribe as necessary for the proper administration of the tax. 


It is difficult to see in these provisions any lack of a statutory 
standard or guidd such as has been upheld by the Supreme Court in numerous 
instances. 


In Buttfield v. Stranahan, 192 te S. 470, the Court upheld a sta- 
‘tute prohibiting the importation of tea "which is inferior in purity, — 
“quality and fitness for consumption in accordance with the standards - 
provided in section 3" and that section gave the Secretary of the Treasury 
power, upon the recommendation of a board of experts, to fix and establish 
uniform standards for teas to be imported | into the country. The statute 
also provides that teas inferior to such standards would be within the” 
prohibition of the statute. The court held that this act fixed 


A primary standard and evolved upon the Secretary 
sof the Treasury the more executive duty to effectuate | 
_ the legislative policy declared in the Ace tre 7 
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In ascertaining these differences he was required to consider a. number of 
circumstances such’ as. wages; costs of material and other items of costs 
of production, differences in wholesale selling prices, Advantages . 
granted by foreign governments, and advantages or disadvantages in: com- 
petition. The Supreme court there held that Congress had laid down a 
aufficiently "intelligible principle" to avoid the stigma of unlawful 
delegation. bie ey al rah es 


To the same general effect are Field v. Clark, 143 U.S. 640; 
United States v. Grimaud; 220 U.S, 506; Mahler v. Eby, 264 v. Se 32; 
Union Bridge Co. v. United States, 204 vu. De pes) St. Tous s and Iron 
Mountain Ry. vy. 7 lor, 210 U2" s, 281; and United States v. Shreveport 


Grain & Elevator Co., 287-0. si 77, 


The case of Panama RefiningCo. v. Ryan 293 U. Ss. 388, was’ the 
first instance in which the Supreme Court declared an Act of Congress 
invalid on the ground .that: it unconstitutionally delegated legislative 
powers The court: there ‘had before it Section 9 (c) of the National Indus- 


Stated, the court basing its holding upon the entire lack in thé statute 
of any criterion to govern the President's course or any statement by 
Congress of a policy as to .the transportation of excess oil or of any 
requirement :that: the. President ascertain and comply with conditions 
making this prohibitory action nécessary. 


"The Congress left the matter to the President without 
Standard or rule, to be dealt with as he pleased. The 
effort by ingenious and diligent “construction to supply 
& criterion still permits such a breadth of authorized 
action as essentially to commit to the President the 
functions of 4 legislature rather than ‘those of an 
executive or administrative officer executing a declared 
legislative policy. a 


Yet the court specifically stated that 


The Constitution has never been regarded as denying to 
the Congress the necessary resources of flexibility ana 
practicality, which will enable it to perform its function 
in laying down policies and establishing standards, while 
leaving to selected instrumentalities the making of sub- 
ordinate rules within ‘the prescribed limits and the deter- 
mination of facts to which the policy as declared by the 
legislature is to apply. Without Capacity to give au- 
thorizations of that sort, we should have the anomaly of 
a legislative power which in many circumstances calling | 
for its exertion would be but a futility.* * * Moreover, 
the Congress may not only give such authorizations to Fs 
_ determine specific facts but may- establish primary standards, 


a _ 


develving upon,others the duty. to carry out the declared 
legislative policy, that is, as Chief Jus tice Marshall — 
expressed it, 'to fill up the details!: under the See 
provisions made by the legislature." 


The only other case in which the Supreme court haa) aeelerane 
statute void upon this ground is Schechter Poultry Co etal. ve United 
States, decided May 27, 1935. In that case the National Recovery ‘Act 
was held to be an unconstitutional. delegation of legislative power to - 
the President for the reason that it. failed to supply’ standards for: im 
prescribed rules of conduct to be applied to particular states. of: fact...” 
determined by appropriate administrative procedure. The court aes 


"Instead of pres cry ibing rules. of penance Ait. okaei oie 
3 of the Act) authorizes the making of Codes .to -prescribe ’ 
them. For that legislative undertaking, section 3 sets 
up no standards, aside from the statements of the general 
aims of rehabilitation, correction and expansion described 
in section one. In view of the scope:of that broad dec- 
laration, and of the nature of the few restrictions that 
are imposed, the discretion of the President in approving 
or prescribing codes, and thus enacting laws for the govern-- 
ment of trade and industry. Se QUaH eee the country, is vir- 
tually unfettered." 


We submit that there can be no logical application of these 
IedVverat expressions to the statute before this Court so as to bring 
the Bankhead Act within the prohibition of these two cases. 


We submit, further, that. the contentions of the plaintiffs 
with respect to the invalid breadth and scope of the Regulations of 
the Commissioner of Internal Revenue are entitled to no serious attention. 
It should require no argument to establish that the proper administra- 
tion of a revenue statute necessarily requires attention toa host 
of administrative details, the use of uniform and prescribed forms and 
the filing of specific data upon all of which the proper accomplish- 
ment of the statutory purpose must be conditioned and grounded. Casual 
reference to other revenue statutes enacted by Congress and to regu- 
lations promulgated thereunder will, without further citations of au- 
thority and without further argument, amply support this statement. 


POINT VI. 


THE BANKH#AD ACT AND THE REGULATIONS ISSUED 
THEREUNDER ARE ENTITLED TO THE PRESUMPTION 
OF VALIDITY, THAT PRESUMPTION HAS NOT BEEN © 
OVERCOME BY THE PLAINTIFFS. 


The burden of establishing the Siva ty of the Act has 
been assumed by the plaintiffs by their:-instituting this action. . Brie 
Railway Co. v. Williams, 233 U.S, 685; Mountain Timber Co. v. Washington, 


mB] os 


e444 U. Ss 219; Middleton vs Texas Power Co., 249 U. s. 152. The courts 
Will not declare a statute to be unconstitutional unless such uncon— 
stitutionality has been established beyond -all ‘reasonable doubt. Adkins 

+ Childrens Hospital, -261-U. §. 595, In the language of .the Supreme 
Court in Nebbia vy. New ¥drie, 291 ele Se 502, in which the constitutionality 
of a New York statute was at issue: 


"Times without number we have said that thé lesislature is 
primarily the judge of the necessity of such an enactment, 
that every Possible presumption is in favor of its validity, — 
ond that though the court may hola views inconsistent with - 
the wisdom of the law, it may not be annulled unless iS at edly 


We submit that’ the plaintiffs have not Overcome the presumption 
of walidity of the Bankhead Acts We have endeavored to show elsewhere‘ in 
this brief that the Act is an exorcise of the legislative powers of the 
Congress, both under the power to levy taxes and under the commerce clause, 
and the only evidence before the court upon. which it may be contended that — 
alleged excessive and “ireasonable expenses. in 1934 ‘and the possibility 
(demonstrated to be largely fallacious) of Similar.expenses in 1935, the 
invested capital in their ginning properties is placed in Jeopardy and 
that their funds in meeting the administrative exigencies of the Act 
and Regulations are taken from them without amy hope of recompense or 
reimbursement. ang ac. therefore, taking of property without due process. 


Hlsevihere in this brief wo have. contended and urged that the 1935 
cxpenses to the ginner may Peasonably be expected to be reduced to the 
minimum, which any taxpayer put to a similar burden by a taxing statute 
mst expect to incur in order to permit the proper functioning of an act 


Also, if there is any conclusive state of facts in existence at 
the time the Congress passed the Act which would render the Act con— 
stitutional, the courts Will presume both that such a state of facts 
existed and that Congress knew of the existence of such facts, Rast v. 


Van Deman Uo 240 U.S. 342; Hardware Dealers Mutual Fire Insurance Co. 
Ve Glidden, 284 U. Se te) tee mes, F ia es ee : ; 


Accordingly, we submit that the. defendants have successfully not 
whatever brima facie case may have been ostablished by. the Plaintiffs in 
their evidence relating to the 1934 experience and the possibilities Ons 
1935 and that the balance of equities is: definitely in favor of ‘the < ' 
defendants Mad against the plaintiffs. . : Dae CN 
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POINT Vit 
THE PLAINTIFFS HAVE FAILED TO SHOW BITHER THAT THEY. WILD 
SUFFER ANY IRREPARABLE INJURY IN 1935 OR THAT THAY LACK AN ADEQUATE 
REMEDY AT LAW. 7 Pos Rot SANS 


A brief consideration of the evidence given to support. the 
contentions of the plaintiffs:will, we submit, establish that they 
have failed to meet the burden placed wpon them to show not merely 
the probability but the inescapability of irreparable injury by a 
continuance of the Bankhead Act and that for the adequate protection 
of their rights they require injunctive process and do not have an 
adequate remedy at law. For the plaintiffs successfully to main- 
tain this action it is essential that they establish these two points 
and that the proof of such points be not left to conjecture or spec=" 
ulation. aera ds nee 


All of the ginners who testified on behalf of the plaintiffs © 
evidenced a definite and fixed prejudice against the statute. The 
attitude of the witness Thompson, Secretary of the plaintiff Associ-~ 
ation, was so markedly prejudiced and biased as to draw the attention — 
of the court. Each one of these ginner witnesses presented the worst: 
possible portrayal of the evils visited upon them by the Act. and they 
laid great stress upon their experience with it in the last (1934) 
ginning season. They endeavored to carry forward into the 1935 ginning 
season the administrative and financial hardships to which they testi~ 


= Fox example, the plaintiff Wallace states in the amendments 
to the bill of complaint that his gin is valued at approximately 
$20,000 and that a continuance of the Act will place that entire 
property in jeopardy, but his testimony fails to bear out any such. 
extravagant contention. The itemized list of expenses incurred by 
him and attributed by him to the Bankhead Act totaled in 1934 approx 
imately $781.00. . eer | : 


Plaintiffs! Exhibit 6, Which is slightly at variance with the —. 
statement appearing in the verified bill of complaint, was testified 
to by plaintiff Wallace as stating correctly and accurately the 1924: 
expenses under the Bankhead Act and each one of the items on the 
statement was attributed by him wholly to the statute, but his om > 
Witness, his nephew and regular bookkeeper, admitted under cross-ex- 
amination that some of the items for 1934 were only attributable in 
part to the Bankhead Act. The items for insurance, for additional 
space for the storage of cotton and for a watchman will conecededly be 
eliminated in the current season if the documents necessary to enable 
the producers to obtain bale tags are available inthe field in time 
for the operation of ginning in the various counties of the state. “ 
The witnesses for the defendants testified, without any contradiction, 
that the administrative regulations have been modified and made less 
Onerous and that all necessary documents for the accomplishment of 


age 


the statute are now in the course of preparation ané forvarding to - 
the proper officials of the state and vould in all probability be 
available in ample time for prompt use. 


The experience of the | einners the ayesete agents, and the 
collectors of ‘internal Perens ini this 1934 season will obviously facil- 
itate the administrative functions under the statute throughout the 
entire course of administration of the Act and the regularity of pro- 
cedure in 1935 with’ ‘the elimination of any accumulation of untagged 
cotton will reduce the ginners' trouble and. expense to an absolute 
minimum. o 


Thus the.efforts of the’ ginner witnesses to prove steep ‘right. 
to injunction fails: utter Ly to show free and clear of rank speculation 
and conjectureas to their absolute expense in 1935 that they are in 
the slightest dangér of suffering what the courts have upheld factually 
as irreparable injury. In fact, an unprejudiced and unbiased consider- 
ation of the: evidcence* and of the experience of these ginners in the 
current ginning season will leave no‘room for doubt as to the extrav- 
agant: nature of their complaints and contentions and their entire 
lack of any ‘real and actual basis of right to ask for injunction. 


As we have urged in another part of this brief, the oréerly 
and the normal procedure’ for them tio follow in their determination to 
obtain a judiciel declaration of the inva plidity of the Act would be 
by suit against the Collector ‘to recover the tax paid. If, perchance, 
the ginner is not undér’ the statute the taxpayer so as to entitle him 
to bring such an action and if the duties imposed upon him by the 
statute in the way of filing a bond, making out returns, keeping custody 
of. bale tags and other documents and accounting for them. place him under 
an excessive and confiscatory financial obligation his proper remedy. 
is obviously to apply to the Congress for compensa atory relief and not 
to endeavor to attack the validity of the statute upon a misconceived 
notion that although the tax provided for in the act does not affect 
him. financially, the administration of the statute unreasona ably de- 
presses him’ and rate him tor unnecessary and unwarranted expense. 


We therefore contend and earnestly submit that the plaintiffs 
have failed to establish their case and to meet their burden of proofs, 
that they are entirely Leeming in equity and that they have completely 
failed to show the absence’ of a ny remedy at law which would be quite 
adequate to protect their eel interests. 


POINT VIII. 


| THE PLAINTIFF WALLACE IS ESTOPPED FROM QUESTIONING 
AG ar, CONSTITUTIONALITY OF THE BANKHZAD ACT. 


The plaintift. Faliace. testified that he applied under the Bankhead 
Cotton Act for, tax-exemption: ecertificates.. The application recited that 
he. agreed to. comply with. "the terms of ie Act". -Relying upon this prom- 
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ise and the other representations nade in the application, the Secretary 
of Agriculture through his agents had tax-exemption certificates issued 
to him. . a Mee by ’ See Pe he 


Having thus applied for tax-exemption certificates under the Act 
end elected to comply with the terms and provisions, he is now estopped 
from questioning its constitutionality. hy 


In similar situations the courts have held that.a litigant is. 
estopped from questioning the constitutionality of a statute, for it is 
a well settled rule in the Federal Court that one who has voluntarily 
invoked a statute is estopped later to assert its unconstitutionality. 
Thus in American Bond and Mortgage Co. v. United States, 52 F. (2a) 318 
(C.C.A. 7th, 1929; certiorari denied 285 U. S. 538), the appellants: had 
been éngaged in the business of broadcasting before the passage of the. 
Radio Act of 1927, under which the Federal Government assumed a licensing 
power wanich considerably restricted and regulated the business of- radio 
broadcasting. Acting pursuant to and under this. Act appellants applied 
for and received a limited license, Subsequently and after the limited 
license had expired the appellants attempted to obtain a renewal, and 
upon being refused sought to attack the constitutionality of the Radio 
Acte The court, however, said: 


"Having sought and secured a Government 
permit or license with its-attendant.. 
benefits, appellants obviously. cannot 
later assert rights which were surrendered 
in order to secure the permit". 


In Booth Fisheries Co. ve Industrial Commission, 27) Uses. /203,.. 
an employer attacked the constitutionality under the 14th Amendment... 
of the Workman's Compensation Act of Wisconsin. That statute binds 
only those employers who elect to become subject to Lt, but: $f they 

do not so elect they are deprived of the defenses of assumption of 

risk and the negligence of a co-employee (see the same case, 185 Wis... 
127, 129). The Supreme Court held that the employer voluntarily in- 
voked the Act and therefore could not contest its constitutionality, 
saying (p. 211): : 


"* * the employer in this case having 
elected to accept provisions of the 

law, and such benefits and immunities 

as it gives, may not escape its burdens 
by asserting that it is unconstitutional. 
The election is a waiver and:estops such 
complaint." 


We accordingly contend that having thus applied for and received 
such immunities as the statute gives the plaintiff Wallace may not now 
escape its burdens by asserting that it is unconstitutional. This po- 
sition is supported by the decision of the Circuit Court of Appeals for 
the Fifth Circuit, in Moor v. Texas & New Orleans R. R. Co., decided 
February 13, 1935 (cert. granted May 20, 1935), which concerned the right 
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of a Texas cotton producer to a mandatory injunction requiring the carrier 
to transport cotton having no bale tags. The plaintiff based his alleged 
right on the invalidity of the Bankhead Act. In affirming a decree dis- 
Missing the bill the appellate court held, inter alia: 


"It appears from the allegations of appellant's 
bill that he availed himself of the provisions of 
the Bankhead Act in order to obtain required bale 
tags for the part of his cotton grown in 1934 which 
was exempt from the prescribed tax, and in doing so 
agreed in writing to comply with the terms of the 
Act, and with prescribed conditions and limitations 
on his production of agricultural commodities. No 
facts alleged or proved showed that the making of 
that agreement was brought about by coercion or 
duress to which appellant was subjected, One who 
invokes. provisions of a statute for his own benefit 
may be denied the right to question its constitu- 
tionality. Daniels v. iearne yy, L02°U. Ss 415451: 


Ross ve Lipscomb, A. S.R. 794; Yarnell v. 
Hillsboro Packing Co., 70 Fed. (2), 435, 438: 6 
R.C.L. 95."! 

CONCLUSION 


We earnestly submit that not only have the plaintiffs entirely 
failed to prove a case for equitable intervention but that the Bankhead 
Act has been demonstrated to be in all respects valid and constitutional. 
Accordingly, the above complaint should be dismissed. 


Respectfully submitted, 


FRANK J. WIDEMAN 
Assistant Attorney General. 


Seth Thomas 


_ Solicitor, Department of 7 ROBERT N. ANDERSON of tobe 
Agriculture. Special Assistant to the Attorney General 


H, Stewart McDonald, Jr. 

Viiver WW. Toll 

UIT LCE VOL Solicitor, 

Agricultural Adjustment Administration 
Division. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF TEXAS 
"TERMAN DIVISION ie 


DH. C. WALUACH, ET My Plaintiffs, 
VSe No. 152 in Equity 


W. As THOMAS, ET AL, Defendants. 


Peceeoeoveo ee 


BRIEF FOR PLAINTIFFS ON APPLICATION 
FOR TEMPORARY INJUNCTION’ | 


TO THE HONORABLE RANDOLPH BRYANT, 
PRESIDING JUDGE: 


In compliance with the Court's request, plaintiffs 
respectfully submit the following statements, authorities, 
and argument, for the purpose of assisting the Court in 
arriving at a correct determination of this causée 


Before taking up the cause on its merits, it is 
deemed proper to consicer briefly some of the preliminary 
questions presented by the Motions £0 Dismiss, BilLsort 
Complaint. Some of the matters thus attempted to be raised 
may be more logically discussed in connection with the- merits 
of the cause, and will be’ dealt with accordingly. 


Right to Maintain Class Suit 


Paragraph 6 of the Motion to Dismiss Bi ot 
Complaint challenges the right of D. C. Wallace to sue in 
behalf of all other cotton ginners in the State of Texas, 
vho are similarly situated, and paragraph 7 challenges: 
the right of Texas Cotton Ginners ssociation, a corporation, 
to sue for and on behalf of its individual members. 


Suit 


DeuOe Wallace!) suki ht to Maintain Class 


The right of D. C. Wallace to maintain this action 
as a class suit will first be presented. 
el ’ 


Equity Rule 38, 28 U. Sw Ce A. pm el, provides: 


URULE 38. REPRISENTATIVE OF CLASS. When the 
question is one of common or general interest to 
many persons constituting a.class so numerous. 


i 


ws ed 


as to make it impractidable to bring them all 
before the court;. Uhe or more may sue or defend 
for the tthole." 


Volume 3 Cyclopedia Federal Procedure, pp. 
48-251, states the general principles, as follows? 


"717. CLASS SUITS; ONE OR .IORE FOR ALL MEMBERS 
OF CLASS. 


"Representative members of e class may sue or 
defend in certain cases without joining all of the 
other members, but in every case there must be suf- 
ficient parties to insure a fair trial of the issues, 
although some may be o itted. This doctrine of equity, 
at least as applied to zases where the parties are 
too numerous all to be conveniently joined, has 
been carried into a general equity rule. Tine New 
Equity Rule 38 provides in terms, that when the 
question is one of common or general interest to 
many persons constituting a class so numerous as 
to make it impracticable to bring them all before 
the court, one or more may sue or defend for .the 
whole, ail of whom are represented and bound as 
parties, to a degree at least, although formerly 
they were not. 


"A suit is not a class suit because the 70m 
plaint, asserting individual rights, invites 
intervention by others having like individual 
rights. The class mist be composed of those who 
have rights which are of common or general interest 
to the members, as distinct from the general publics. 
It would seem that the actual: party representative 
of the class need not be one of them, but may be a 
corporate association of some of tiem who represent 
all. When some of a large number of persons having 
separate and distinct interests sue for all because 
they arc too numerous to bring before the court, 
it is essential that there be some common interest 


or right in othem,! F 


The leading authority on the question of class 
suits is Smith, et al v. Sworr stedt, et al. 14 L. Hd. 942, 
16 Howard 288, wherein it is stateds 


"The rule is well established, that where the 

parties interested are numerous, and the suit is 

for an object common to them all, some of the 

body may maintain a bill’ on behalf of themselves 

and. of the others: and a bill may also be main- 
tained against a portion of a numerous body 

of defendants, representing a common interest. 
(Story's Eq. Pl. secs. 97, 98, 99, 103, LOW TLO oa 


1TU, 116, Weos 2" Manes Be aa Hd. 167, 2 Baige, 
19; 4 Mylne & Cr., 134, 619; 2 De Gex & Smale, 102, 22). 


"Mr. Justice Story, in his valuable treatise on 
Equity Pleadings, after discussing this subject 
with his-usual peneeech and fullness, arranges the 
exceptions to the general rule as follows: 
1. Where the question is one of a common or 
general interest, and one or more sue or defend 
for the benefit of the whole. 2. Where the 
parties form a voluntary association for public 
or private purposes, ad those who sue or defend 


may fairly be eae to represent the rights 
and interests of the whole; HF AO EH KK HK 


"Tn all cases where exceptions to the general 
rule arezallowed, and a few are permitted to 
sue and defend cn behalf of the many, by rep- 
resentation, care mist be taken that persons 
are brought on n the record he record fairly representing 
the interest or right involved, so that it may be 
fully and honestly tried. . | 


"Where the parties interested in the suit 
are numerous, their rights and liabilities are so 
subject to change and fluctuation by death or 
otherwise, that it vould not be possible, with-. 
out very great inconvenience, to make all of 
them parties, and would oftentimes prevent the 
prosecution of the suit to a hearing. for con- 
venience, therefore, and to prevent a failure of 
justice, a court of equity permits a portion of 
the parties in interest to represent the entire 
body, and the decree binds all of them the same 
as if all were before the court. The legal and 
equitable rights and liabilities of all being be= 
for the court by representation, and especially 
where the subject matter of the suit is common 
to all, there can be very little danger but that 
the interest of all will be properly protected 
and maintainede 


"The case in hand illustrates the propriety 
and fitness of the rule. There are some fifteen 
hundred persons represented by the complain~ 
ants, and over double that number by the defend- 
ants. It is manifest that to require all the 
parties to be brought upon therrecord, as is 
required in a suit at law, would amount to a 

enial of justice. The right might be defeated 
by objections to parties, from the arfficulty” oO: 
ascertaining them; or if ascertained, from the 


changes constantly occurring by death or other- 
TL Se 9 FE i I A HR Ak Ek fa He 7 cA HK 


eh Ans 


“Without pursuing the case further,: our con- 
clustonude, hetuine complainants and those ‘the 
represent, are entitled to their share of the 
property in this Book Concern. . And; the proper 

decree shall be entered to carrying this’ decision into 
Y effecte ; 


"The complainants. repee ae not only all. the 
beneficiaries in: the division of the Church 
South, but also the General Conference and the 
hae Conferences of the same. The share 
therefore of this Book Concern belonging to-the 
beneficiaries in that church, and which its au- 
thorities are ertitled to the safe keeping and 
charge of, for their benefit, may be properly paid 
over to the PORE ean et eS the authorized 
agents for this purpose 


Little v. Tanner, 208 F. 605; was a suit 
by cortainxumerchants for ihomeeee and all other 
merchants similarly situate d, seeking to restrain certain 
officials from requiring them to obtain a license to use 
trading stamps in théir businesses, and the Court said: 


"The objection to the joinder of the plaintiffs 
and the uniting of the several causes of action 
is apparently based on the theory that cach plain- 
tiff has a separate, distinct, and independent 
cause of action against the defendants, and that 
the several plaintiffs may not join in the same 
suit or unite their several causes of action in 
the same bill, Equity Rule 38 (198 Fed. XXxIxX) 
provides as follows: 


"When the question is one of common. or 
general interest to many persons constituting 
a class sO numerous as to make it impracticable 
to bring them all before the court, one or more 
may sue or defend for the whole!, 


"This case would seem to fall within the 
spirit and equity of that rule.!! 


Grambling v. Maxwell, 52 F. (2) 256, was 
a suit by one individual peach srower of South Carolina, 
suing for himself and all other peach growers of that state, 
to enjoin the Commissioner of Revenue of North Carolina 
from enforcing a revenue law of that State requiring a 
license on each truck used. The suit was sustained as a 
class suit, and an injunction issued in favor of all such 
peach growerse The pertinent language of the Opinion 
on this point was as follows: 
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"The case is not one, however, involv- 
ing merely the right of a single taxpayer. It 
is a class ‘suit instituted in behalf of a large 
number of peach growers affected by the statutc;: 
and we think that it may be maintained in cquity 
for the purpose of avoiding the multiplicity 
of suits which would otherwise result. What- 
over may have been ‘the rule formerly as to the 
right to maintain a clnss suit. of) this, character 
in the federal courts, we think that, since the 
adoption of the 38th Equity Rule (28 USCA Sec. 723), 
the right to maintain such a suit cannot be denied. 
Little ve Tanner, 208 F. 605 (D.C.); Everglades 
Drainage League ve Broward (D. ©.) 253 F. 246, 
e6e: Risley vy. City of Utied (0.01) 174) Fe 502, 
506. And, if such suit may be maintained, there 
can be no question but that it is speedier, more 
efficacicis, and more satisfactory for all parties 
concerned thanx the institution of a hundred or 
more actions at law for the recoverof taxes 
paid under protest. The remedy provided by the 
statute cannot, therefore, in view of the situation, 
be deemed an adequate remedy as compared 
with the suit in equity which eliminates so 
much useless and cumbersome litigation." 


Other authorities deemed to be in point are 
Supreme Tribe of Ben Hur ve. Cauble, 255 U. S. 355, 65 Le Hd. 
673; Chew, et al v. First Presbyterian Church, 237.F. 219; 
United States Smelting Go. v. Hofkin, et ai, 245 F. 896; 
Commodores Point Terminal Co., et al ve Hudnall, et al, 
383 Fe. 150: Carnahan, et al v. Peabody, et al, 31 F. (2) 
311: Associated Press ve KVOS, Ince, 9 F. Supp. 279; 
Acken ve New York Titie & Mortgage Co., 9 F. Supp. Scle 


Briefly applying the principles announced in 
the foregoing decisions to the facts in the instant case, 
it will readily be seon that ths sole purpose of this suit 
is to test the constitutionality of the Bankhead Act, 
and to seek to relieve the cotton ginners of Texas from the 
oppressive burdens imposed upon them by such Act, and the 
rules and regulations promulgated in connection therewith. 
That the plaintiff, D. C. WelTace, is\a fair representative 
of the class is casily demonstrated. He is but one of a 
particular. class of citizens of the State of Texas who are 
all affected in identically tne same manner by this Act. 
Every cotton ginner in the State of Texas, before being 
allowed to pursue his occupation as such, mist execute 
the same character ofxbond that plaintiff, D, C.Wallace, 
will be required to execute; must maice the same character 
of applications for bale tags, tagging certificates, and 
lien cards thet D. G. Wallace makes; must keep the same 
character of records that D. C. Wallace must keep; must 


make the same character of monthly returns that D. C. Wallace 


is Gu 


must make: must tag the cotton ginned by him with bale 

tags or lien cards’in the sme identical manner; must collect 
from his customers ond pay over to the Collector of Internal 
Revenue the same character of tax, if any, as D. C. Wallace; 
and must carry out each and every regulation now in force, 

or hereafter promulgated, in exactly the same manner as 

does D. C. Wallace. The foregoing applies only to a 
particular class, namely cotton ginners, and it applies to 
every cotton ginner in the State of Texas. Hence, they cer- 
tainly have a common interest in the subject matter of this 
suit, namely a judicial determination of the constitutionality 
of the Act, and the relief sought from its enforcement. . 


That the cotton ginners of Texas constitute a class 
so numerous that it would be impracticable, if not mb eked St 2c 
to make them all parties plaintiff is self evident. 


That every cotton ginner in the State of Texas 
will be bound by the final d-cision in this cause cannot be 
questioned. 


Is is sespectfully submitted that D. C. Wallace 
meets every requirement pronounced for the maintenance 
of a class suit under Equity Rule 38, and that the cause 
is properly brought as such. 


Tex s Cotton Ginners Association's Right 
£0 | to Jeint al 1 Suit for its Members 


Necessarily, ali that has been said above with 
regard to the right of D. C. Wallace to maintain a class 
suit would be applicdbie to the plaintiff, Texas Cotton 
Ginners Association. It but remains to demonstrate that 
a corporation of the character of this vlaintiff can main- 
tain such a suit for and on behalf of its members. 


International NewsService v. Associated Press, 
C20 Ue De lokogeOomsn ude elie 


"The Associated Press, which was complainant 
in the district court, is a cooperative organiza- 
tion, incorporated under the Membership Corpora- 
tions Law of the State of New York, its members 
being individuals who are either proprictors 
or representatives of about 950 daily newspapers 
published in all parts of the United States, ***#* y 
Complainant gathers in .1l parts of the world, by 
means of various instrumentalities of its own, 
by exchange with its members, and by other approp- 
riatc means, news and intelligence of current 
and veeent events of interest to newspaper readers, 
and distriputes it daily to its members for publi- 
cation in their newspapers. The cost of the 


~ 7m 


service, amounting approximately to $3,500.00 per 
annum, is assessed upon the members and becomes 

a part of tieLr cost? of Operation, to be “recouped, 
presumably with profit, through the publication of 
their séveralineyspaperse CT Th eA TRE REN ete 


"The bill was“filed to restrain the pirat— 
ing of complainant's news by defendant 
in three ways: First, by bribing employees 
of newspapers published by complainant's 
members to furnish Associated Press news to 
defendant before publication, for transmission 
by telegraph and telephone to defendant's 
clients for publication by them; second, by 
inducing Associated Press members to violate its 
by-laws and permit defendant to obtain news 
before publication; and third, by copying 
news from bulletin boards and from early 
editions of complainant's newspapers and 
selling this, cither bodily or after rewrit- 
ing it, to defendant's customers. *#FEEH KHER ER 


"A preliminary objection to the form in 
which the suit is brought may be disposed 
of at the outset, It: is said that the circuit 
court of appeals granted relief upon con- 
sideraticns applicable to particular members 
of the Associated Press, and that this was 
erroneous because the suit was brought by 
complainant as a corporate entity, and not 
by-its.members; the argument being that 
their interests cannot be protected in this 
proceeding any more than the individual rights 
of a stockholder can be enforced in an action 
brought by the corporation. From the averments 
of the bill, however, it is plain that the 
suit in substance was brought for the benefit’ 
of complainant's members, and that they would. 
be proper parties, and, except for their numbers, 
perhaps necessary parties. Complainant is a 
proper party to conduct the suit as representing 
their interest; and since no specific objection, 
based upon the want of parties, appears to have 
beéenn made below, we will treat the objection as 
waived. Sce Equity Rule 38, 43, 44." 


Merchants & Manufacturers! Traffic Ass'n. of, 
Sacramento ve United States, 2g1 Fe 202. .The facts briefly 
stated are: ; 


This is a suit by the Merchants! and Manufacturers? 
Traffic Association and others. 


' “4 . ! 4 


Oe 


"The petitioners are applying to this 
court, upon.the bill of complaint and affidavits, 
for an interlocutory injunction to restrain in 
part an order of the Interstate Commerce Com— 
mission, dated April 30, 1915, and the tariff 
filed by certain of the transcontinental rail 
carriers pursuant to said order (Supplement 16 to 
Transcontinental Freight Bureow West-Bound Tariff 
No. 1-N), in so far as the said.order charges 
for west-bound transcontinental commodities destined 
to Sacramento,’ Stockton, San Jose, and Santa Clara 
any greeter amount than is charged for the trans- 
portation of like commodities to San Francisco or 
Oakland." 


The Court held: 


"The purpose of these statutes is plainly to 
meet a situation and bring in all parties interested 
in the controversy, to the end that the entire question 
involved may be settled and determined in the one 
proceedinge Such being the purpose, we see no 
objection to classes of persons Similarly situated 
being represented by an association or other 
organization and coming into the controversy under 
the common name. This, we think, brings this case 
within the well known rule that bills may be filed 
in the name of en unincorporated association and by 
parties on behalf of others similarly situated. In 
Foster's Federal Practice (5th Ed.) Sec. 114, the 
rule is stated as follows? 


"'Class Suitse When a number of persons 
have a common interest in a thing which is the 
subject of litigation, and in some instances 
when a number of persons have a common interest 
in a question which is before the court for 
decision, one or more may sue or be suéd in bchalf 
of the rest. Judge Story divides the first of 
these divisions into two: !(1) When the question 
is one of a common and genoral interest. and 
ons” or more sus:or defend for the benefit of 
the whole; and (2) when the parties form a vol= 
untary association for public or private purposes, 
and those who sue or defend may fairly be presumed 
to represent the rights and interests of the whole.! 
But there seems to be no reason for treating the 
two classes separately. They are called ‘class 
suits', 'creditors!'suits!, or 'stockholders! suits, 
as the case may be.! 


"Moreover, the equity rule scems to contemplate 
such a suit for the common benefit of all where the 
parties are numerous and have a common or general 

oe . 7 : / 


at 


interests Zquity Rule No. 37 Geers. xxviii, 
LUG Carte ae ny is) ence & 


tAqL persons hav ring an tneoreet in the subjéct 
of the action.and in obtaining the relief demanded ° 
may join as plaintiffs and persons having a united 
interest must be Hea ae on the same side as plain- 
tiffs or defendants.! 


"Equity Rule No. 38 (198 Fed. xxix, 115 C. C. A. 
xxix) provides thats 


' Then the question is one of commom or general 
interest to many persons constituting a class so 
numerous as to make it impracticable to bring them 
all before the court, one or more may sue or defend 
for the whole,!? 


"We think under these rules this action may be 
maintained by the petitioners. The motion to dismiss 
is therefore denied." 


Everglades Drainage League, et al v. Broward 
Drainage District, et al, 253 F. 246. 


This bill was filed by the Everglades Drainage 
League, a voluntary association having more than 1000 
members, owning lands in the Everglades Drainage District, 
a Florida corporation, for themselves and all others in 
like interest. Plaintiff sought an injunction against 
the Florida Uniform acreage tax of 25 cents per acre 
imposed by the Board of Drainnge Commissioners, and. asked 
that the tax be held void and the Act déclared unconsti- 
tutionale A motion to dismiss was filed attacking the 
right of plaintiff to maintain the suit, but such motion 
was deniede 


Associated Press v. KVOS, Ince, 9 F. Suppe 279. 


This suit was instituted by the Associated 
Press, On behalf of its newspaper members, to restrain 
the défendant from broadcasting news itemse No other 
plaintiff was named, and its right to maintain the suit 
was assailed by motion to dismiss the bill. 


The Court helds 


"The question raised, also, in the motion to 
wi: i dismigs thet there Lav ncdorect nf: partics come 
plainant, in that the Bellingham Herald vars not 
joined, must likewise be resolved against de- 
fendant, upon the authority of Federal Equity 
Rule 38 (28 USCA Sec. 723, Hopkins (6th Ed.) pe 
226, Which provides: 'When the question is one 
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of common or general interest to many persons 
constituting a class so numerous as to take Lt 
impracticable to bring them all before ‘the cdurt, 
one or more may sue or defend for the whole!, and 
upon the authority of Merchants! & Manufacturers! 
Traffic Ass'niavs U. Se (Ds. 00) 2olubeuecey ces, 
where the court said: 'We see no objection to 
classes of persons similarly situated being 
represented by an association or other organiza~ 
tion and coming into the controversy under the 
common namee This, we thing brings this case 
within the well known rule that bills may be filed 
in the name of an unicorporated association, and 
by parties on behalf of others similarly situated,' 
and in view of the further fac% that it is alleged 
in complainant's bill (paragraph 5, p. 2) 'that 
complainant has more than 1200 members, each owning 
or representing a daily newspaper in the United 
States!, and as stated elsewhere in the bill in 
effect that those members are dmilarly situated." 


Applying the foregoing cases to the facts of 
this case, it appears, both from the verified bill of 
complaint and the proof offercd in sypport of samc, ‘that 
this plaintiff is a voluntary, cooperative corporation, 
organized without capital stock, and operating without 
profit. That its primary purpose is to promote the best 
interests of its individual members. That it has in excess 
of 1800 individual members, and its. principal source of 
revenue is from annual dues paid by such members.: That 
it is operated by a borrd of directors, who in turn have 
appointed an executive committee to act for the Association. 
That in the annual convention held in Dallas, Texas, in 
April, 1935, a majority of the individual members directed 
the executive committee to take such action as that body 
saw fit to undertake to relieve the individual members 
from the burdens imposed by the Bankhead Act, and pledged 
their moral and financial support to any action taken. 
That in a special called meeting of the Executive Committee, 
held in Dallas, Texas, in May 1935, a resolution was 
unanimously adopted authorizing the employment of the 
attorneys who are representing the plaintiffs herein, and 
directing such attorneys to bring this suit. That the ex- 
penses of prosecuting this suit are being paid by the: 
individual members of the Association. 


It is submitted that the averments of the bill 
of complaint make it plain that the suit is brought for the. 
benefit of the individual members, that such individual — 
members would clearly be proper parties plaintiff, but 
that their number makes it impracticable to name them as’ 
parties plaintiff. That this complainant is the proper 
party to represent their intcrests, and, under Equity Rule 
48 and the principles announced in se foregoing decis ions,’ 
is entitled to mointain this action as o class suit. 


ANE SON es 


Before leaving this question, it might be well 
to briefly refer to the three cases cited by defendants! 
counsel in thé oral argument before the Court on the prelimi- 
nary hearing. 


The first cose was that of Georgetown v. The 
Alexandria Canal Company, et al, 12 Peters 91, 9 L. Ed. 1012. 
In that case the corporate town of Georgetown, acting through 
its proper officers, brought the suit to abate a public 
nuisance alleged to have been caused by the canal company. 
The corporation had not been damaged, but sought to maintain 
the action in behalf of its individual citizens. The Court 
merely held that there was no showing that the corporation, 
as such, had any authority to bring an action on behalf 
of its individual citizens, and hence the action could not 
be maintained. . 


It is respectfully submitted that a very different 
relationship exists between an incorporated town and its 
individual citizens, from that which is shown, by both 
the pleadings and tne proof, to exist between Texas Cotton 
Ginners Association and its individual members. This Court 
will take judicial kmowledge of the fact that a corporate 
town has many useful purposes to serve, but doés not have 
authority to bring actions for property damage to its 
individual citizens. On the other hand, this complainant 
is organized for the express purpose of promoting the 
best interests of its individual members. No better way 
to accomplish this corporate purpose can be conceived, than 
to attempt to strike down what is believed to be an un- 
constitutional act which threatens to destroy the right 
of each individual momber to pursue the otherwise lawful 
occupation of a cotton ginner. It further expressly 
appears that, through proper channels, such individual 
members had authorized the bringing of this ection, and are 
behind, 1b With, bota their mors) ond finsicial aid. 


Hven in that. very case it is Said: 


there are indeed casés in which it is competent 
for some persons to come into a court of equity,. as 
plaintiffs for themselves and others having similar 
interests; such is the familiar example of what is 
Gal led 4 creditors! bill. Botcin tat, and iall other 
cases of a like kind, the persons who by name bring 
the suit and constitute the parties on the record, have 
themselves an interest in the subject matter, which 
enables them to suc, and the others are treated as a 
kind of co-plaintiffs with those named; but in this 
case it has been already said that the appellants 
have no such interest as enables them to suc in their 
own name, and consequently the whole analogyffails." 


In the instant case it is perfcttly clear that the 


plaintiff, D. C. Wallace, and every cotton ginner in the State. 
Jot Texas, has a direct personal interest in the subject matter 


of this suit, and can maintain same. Hence the Georgetown 
case is authority for, and not against, the right Odette U's 
Wallace to maintain this action as a class suit. 


While the Texas Cotton Ginners Association, as 
such, does not gin cotton and could not be compelled to | 
comply with the Bankhead Act, since the primary purpose Toue 
which such corporation was created is to promote the interests 
and welfare of its individual members, it seems equally clear 
that such corporation does have such a direct interest in the 
subject matter of this suit that, when properly authorized 
by its individual members, it could maintain the erat nba 
their: behalr. 


The next authority cited was that of Scott ve 
Donald, 165 U.S. 108, 41 L. Hd. 648. This action’ was 
instituted by one individual importer soeking to enjoin 
certain peace officers of the State of South Carolina from 
confiscating liquors which he desired to import, upon 
the theory that the law, under which such officers were 
acting, WaS unconstitutional. He sought to maintain the 
suit on behalf of all other persons who might import 
liquors from other states, or foreign countries, for their 
own use and consumption. It will thus be seen that the 
persons sought to be included by plaintiff in that case did 
not include a well defined class, such as cotton ginners, 
but would include any person in the State of South Carolina 
who might import one bottle, or hundreds of cases. It will 
also be seen that the law sought to be tested did not apply 
with identical force and effect to a well defined class of 
persons, aS does the Bankhead Act. Persons might, or might: 
not, import liquors, and if they did import same, thoy would, 
of course, import diffe rent kinds end classes of eee 
from different sources, and in varying amounts, and under 
different facts and circumstances. Under the ee itself, 
each particular case would present a distinct situation, and 
there could not be present the situation here presented, In 
the Bankhead Act cotton ginners are specifically mentioned 
as a class, and the provisions of the Act are identical with 
reference to each and every ginner in the State of Toxas, and 
every such ginner is affected to the same degree. . The common 
interest in the subject matter of the suit which is essential 
to the prosecution of a class Suit was wholly lacking in 
Scott ve Donald, supra, ur is closrly present inv tie inet. 
CASE » 


The third casé cited was that of Matthews v. 
Rodgers, 284 U. S. 521, 76 Le. Eds 447, seeking to enjoin 
the collection of a state tax upon the theory that it 
consti tutell a burden upon interstate commerce, The law, 
in its operation, was not confined to any one well defined 
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class of persons, such as cotton ginners, and did not 
purport to operate with regard to such class in a uniform 
manner. Whether a given person was, or was not, engaged 

in interstate commerce, to what extent he was So engaged, 

the applicability of the law, and kindred questions, would - 
necessarily vary in each particular case. A decision in the 
Matthews case would not be binding upon any other person, 

or class of persons. As tersely observed by the Court: 


"While the present bill sets up that the single 
issue of constitutionality of the taxing statute is in- 
volved, the alleged unconstitutionality depends upon 
the application of the statute to each of the appellees, 
and its effect upon his business, which is alleged to 
be interstate commerce. The bill thus tenders separate 
issues of law and fact as to each appellee, the nature 
of his’ business and the manner and extent to which 
the tax imposes a burden on interstate commerce. The 
determination of these issues as to any one taxpayer 
would:ngt determine them.as to any other. There was 
thus. a failure of such identity of parties and issues 
as woulé support the jurisdiction in equity," 


It is believed that the above quotation makes self 
evident. the distinction between that case and the present 
Situation, and that a furthor @laboration thereon is not 
necessary. 


It -is earnestly urged that the aithorities relied 
upon by defendents are easily distinguishable, and afford 
no reason for denying the right of each of the plaintiffs 
herein tq maintain the present action as a class suit. 


‘Court!s Jurisdiction Over Defendants 
Other Then S. D. Bennett _ ; 


By paragraph 11 of one of the Motions to Dismiss 
Bill of Complaint the question is riased that this Court does 
not have jurisdiction over the defendants, other than emus 
Bennett, for the reason that they do not reside in the Eastern 
District, of Texas, and-no asuic vicient cause of action is stated 
against S. D. Bennett. 


25 °Un SoC. Awcec. LLa provides 


"Suits in States containing more than one district. 
When. a State contains more than one district, every 
suit not of a local nature, in the district court thereof, 
against a single defendant, inhabitant of such state, 
must be brought in the district where he resides; but 
if there are two.or more defendants, residing in different 
districts of the State, it may be brought in cither 
district, and a duplicate writ may be issued against 
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‘the defendants, cirected to the mnvshel oftaay other 


district in which any defendant resides. ‘The clerk 
issuing the duplicate writ shall indorse thereon that 

it is a true copy of a writ issued out of the court 

of the proper district; and such original and duplicate 
writs, when executéd and returned into the office: from 
Which they issue, shall constitute and be proceeded on 

aS one suit; and upon any judgment or decree rendered | 
therein, exoaneion may be issued, directed to the marshal 
of any be ee ag in the same State st 


Third Nat. Bank v. Harrison, et US Meir dte 


Under the statute relied upon here RANE tyes 


of another district of the some State was held to be within 
the jurisdiction of the Court. 


138. 


L. Hd. 


Bank of Commerce & Trust Oo. v. McArthur, 248 F. 


"CALL, District Judge. In this case D. W. McArthur 
ond W. H. Bell entered a special appearance and motion 
to quash the subpoena and service; they being residents 
or the Northern District of Florida and the suit pending 
in the Southern District. Other defendants reside in 
tne Southern district, and, even though the suit was not 
of a local nature, it might be maintained in this 
district, under section 52 of the Judicial Code." 


Puiladelphia Co. v. Stimpson, 223 U. S. 605; 56 
OO. 


In this c&ése it was held the Court, having jurisdic- 


tion of the person of the defendant, could enjoin 
his acts though the land in question lay outside the district. 


HOtCn we, Hallit pom. Age: 


"The citizenship of en infringer within the - 
district where the suit is brought, gives the right 
to proceed in such district against him Sa gery, 
to prevent infringement elsewhere." 


Marshall v. Turnbull, 32 F, 124, 


"A defendant, properly served, may be enjoined 
from committing waste upon, or otherwise impairing 
the value, of, property in which the complainant 
is interested, even though the property is located 
abroad, provided a caso for the interposition of 
a court of equity is made out," 


Northern Indiana Pub. Ser. Coe ve Pub, Ser. Comm. 


of Indiana, 1 F. Supp. 296.. 
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"The members of the Commission are proper parties. 
Being proper parties and one of them residing in the 
district, this Court, under Section 52 of the Judicial 
Code (C28 Ue oe Gsuimoecn Lio), nas jurisdiction, i The 
motion to dismiss for lack of jurisdiction and to quash 
the issuance and service of the subpoena should be and 
is denied." 


Camp ve. Gress, 250 U. S. 315, 63 L. Ed. 997. 


"On the other hand, Sec. 52 of the Judicial Code 
makes it clear that the construction contended for by 
the defendant is unsound. It provides that where a 
state containg more than one district 'a suit (not of 
a local nature) against a single defendant must be 
brought in the district where he resides; 'but if 
there are two or more defendants, residing in different 
districts of the state, it may be brought in either 
district.' We thus have an express declaration by 
Congress that, under one particular set of circum- 
Stances, a co-defendant may be sued in a district in 
Which he does not reside. Expressio unius est exclusio 
alterius. This section follows directly after that 
which contains the general prohibition against suing 
a defendant in a district other than that in which 
he or the plaintiff resides, and constitutes one of the 
Specified exceptions to the general prohibition. 

It shows, therefore, that the prohibition of Section 51 
expresses the deliberate purpose of Congress that a person 
Shall not be compelled to sutmit to suit in the Federal 
district court in a state within which neither he 

nor the plaintiff resides, although a co-defendant 

IMay reside therein. The history of Sec. 52 confirms 
this conclusion. It is substantially a re-enactment 

of Sec. 740 of the Revised Statutes. After the . 
passage of the Act of 1887-1888, restricting the juris= 
diction of the Federal courts, considerable doubt arose 
as to whether the provisions of that act now contained 
in Sec. 51 of the Judicial Code did not repeal Sec. 740 
of the Revised Statutes (Comp. Stat. 1916,. Sec. 1034). 
Compare Petri v. F. Bs Creelman Lumber Co., 199 U. S. 
487, 50 Le Ed. 281, 26 Sup. Ct. Rep. 133. ° Congress 
re-enacted in the Judicial Code this provision expressly 
permitting, in states having more than one district, 

all defendants resident within the state to be sued in 
any district thereof in which one of them resides; while 
it made no similar provision for the case where the 
Several defendants reside in different states. If 
Congress, in re-enacting the provisions of Sec. 51, 

had intended that it should establish a rule with ref- 
erence to defendants resident in different states, 
contrary to the construction placed by the overwhelming 
weight of authority upon the identical provision con- 
tained in the earlier statute, it would have expressed 
that intention in unmistakable language." 
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Skagit County ¢. Northern Pac. Ry. 9 Co.; Glare 
(2) 638. 


Tf it be granted, as we have held, wpon the 
authority of Wilson v. Illinois Southern R. Co., supra, 
that 1% is proper to join the: counties im ianvaction 
brougnt to enjoin the collection of taxes, the objec- 
tions of the appellants to the jurisdiction of the 
District Court over the counties outside the district 
are met, for such an action is controlled by Sections 
52: and, 53 of. the Judicial Codé) (28 sUSCArSsecse lige lia). 
which, permit a suit to be brought in a district con- 
taining the residence of one of the defendants, where 
the. action is jointe snd the suit is noteotmes ocaL 
mature, and if it be considercé that the ection is of 

a local nature because of the fact that the appellees 
seek to romove the cloud upon real estate lying partly 
in one district and partly within another in the same 
State, then the action can be brought in either district 
under. the provisions of section 55 of the Judierel 

Code (28 USCA Sec. 116)." 


S. D. Bennett, being a resident of the Eastern 
District, and being a proper party to the suit, since this 
suit is clearly not of a local nature, this Court-has 
obtained jurisdiction over the persons of all the other 
defendants under the above quoted statute. The relief 
prayed for seeks the protection of persons, who are members 
of the oe represented herein, and. who reside in.all four 
of the Federal judicial districts. Having acquired juris- 
Petey of tne persons of all the defendants, if a proper 
case for the interposition of the equity powers of this Court 
is disclosed, the injunction should be granted as against all 
defendants in order to give cfficacy to the decree entered 
herein 


That the bill of complaint, and the evidence there- 
under, shows a cause of action against S. D. Bennett, so that 
he is both a proper and necessary party, will be fully dis- 
cussed later in vie bricf. 


Jurisdictional siicegs 


By paragraph 9 of the Motion to Dismiss Bill. 
of Complaint the jurisdiction of this Court is challenged 
upon’ the ground that no sufficient jurisdictional amount is 
stated. 


The Bankhead Act purports to be an act Oe 
for internal revenue. 


under 28 Ws pOemoen Ned Ris 41 (5) it is provided 
that the Federal District Court shall have Jurisdiction 
of such suits irrespective of amount « 


« 


peak t ae 


Spe leeAccardo av, Fontenot, 269 f, 447, while Judge 
Foster was on the District bench in Louisiana, he Ssaids 


"The Court has jurisdiction of all suits arising 
under the revenue laws, regardless of amount. Judicial 
Code, Sec. 24, Par. 5 (Comp. St. Sec..991 (5); Downes 
Ve (BLGWo 1 Loo Ust Oeures si cl bolle Vlem thus 40 Usp ude 
1088. <A suit arises under a law of the United States 
Whenever its correct solution depends on the construc-— 
tion of that law, and the right set up by a party. may 
be defeated by one construction or sustained by the 
other. Gold Washing & Water Co.,v. Keyes, 96'U. S. 
199,124 Ge. Ed. Goa," 


The Circuit Court for. the Fifth Circuit affirmed © 
Judge Foster's decision in Fontenot v. Accardo, 278 F, 871. 


Downes v. Bidwell, 182 U..8. cet, 45.1. Ed. 1088. 


"The exception to. the jurisdiction of the 

court is not well taken. By Rev. Stat..Sec. 629,. 
subd. 4, the circuit oourts are vested with juris- 
diction 'of all suits at law or in equity arising 
under any act providing for revenue from imports 
or tonnage', irrespective of the amount involved. 
This section should be construed in connection 
with Sec. 643, which provides for the removal 
from state courts to circuit courts of the United 
States of suits against revenue officers 'on. | 
account of any act done under color of his office, 
or of any such (reverue) law, or on account of 
any Yight, title, or authority claimed .by such 
officer or other person under any. such law!. 
Both these sections are taken from the act of 
March 2, 1833, (4 Stat. at L. 632, chap. 57) 
commonly known as the force bill, and are evidently 
intended to include all actions against customs 
officers actin: under color of their office. While, 
an Wee neverne dG. In lon uimea Vee bLowoll 9 1e2 0 Senil. 
ante, 1041, 21 Sup, Ct. Rep. 743, actions against 
the collector to recover back duties assessed _ 
upon nonimportable property are not ‘customs cases! 
in the sense of the administrative act, they are, 
nevertheless, actions arising under'an act to provide 
for a revenue from imports, in the sense af Séce 629, 
Since they are for acts done by a collector under 
color of his office. This subdivision of Sec, 629 
WaS not repealed by the jurisdictional.act of 1875, 
or the subsequent act of August 13, 1888, since these 
acts were 'not intended to interfere with the pepeah eG 
Statutes conferring jurisdiction upon the circuit or 
district courts in special cases and over particular 
subjects.! United States v. Mooney, 116 U. S. 104, 

/ 107, 22 L. Ed, 550, 552, 6 Sup.Ct. Rep. 304, 306. 
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See also Merchants! tns. Co. v. Ritchic, 5 Wall, 541, 
18 Lé Edi 540; Philadelphia v. The Collector, 5 Wall. 
7bO; Sub nom. Philadelphia v., Diehl; ier. Bdy Gia. 
Hornthall ov. The Collectors) SeWal le 66OQ-euoenon. 
Hornthall v. Keary, Lob. Nd. =60. As the scase 
tinvolves the construction or application of the 
Constitution! as well as the constitutionality of a 
‘lLaw-of the United States, the writ of error was 
properly sued out from this court.!! 


Based upon the foregoing statute, and the above 
authorities, it is here urged that this Honorable Court has 
jurisdiction of this suit irrespective of the amount involved. 


Another grounds of jurisdiction is asserted upon 
the basis of more than $3,000.00 being involved as appears 
from the face of the bill of ‘complaint. 


Where an injunction is sought the value of the 
right which plaintiff thus seeks to protect determines the 
Jurisdictional emount, as held in Packard v. Benton, 264 
U. S, 140; 68 LB. Hd. 596, where it is said: 


"Mr, Justice Sutherland delivered the opinion 
of, the Court: 


"This is a suit to enjoin the enforce- 
ment of a statute of New York (Laws 1922, 
Chap. 612, p. 1566) alleged to be in contra- 
vention of the equal protection of the laws 
and-duso process clauses of the 14th Amendment. 
The statute requires every person, etc., engaged 
in the business of carrying passengers for hire 
in any motor vehicle, except street cars and 
motor venicles Sil oa to the Public Service 
Commission Law, upon any ‘public street in a 
clty of the first class; fo file with the state. 
tax commission, either a personal bond with 
Sureties, a corporate surety bond, or a policy 
of Coote in a solvent and responsible 
company in the sum of $2,500, conditioned for the 
payment of any judgmenttrecovered against such 
person, etc., for death or injury cased in the 
operation of (by) the defective construction of 
such motor vehicle, The bill alleges that the rate 
of premium for the required policy is fixed by 
the insurance companies at $960.00; that the net 
income from the operation of a motor vehicle 
is about $35.00 a week, which would be reduced 
by the operation of the law to $16.50 per week, 
resulting in confiscation of the earnings of 
appellant for the benefit of the insurance companies. 
The statute makes it a misdemeanor to operate such 
motor vehicles without having furnished the required 
bond or policy; ‘and appéllant avers that appellees, 
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aS prosecuting officers of the state, have tureatened, 
ord if riot enjoined, will procced, to prosecute him, 
unless he complies with the law. The court below was 
constituted of three judges, under Sec. 266 of the 
Judicial Code. Upon the return of the order to 
Show cause a hearing was had, and the court denied 

a motion for an injon tion pendente lite, and dis- 
misséd the bill for want of equity, without handing 
down an opinion, 


"1. Appellees insist that the district 

court was without jurisdiction because the matter 

in controversy does not exceed the value of $3,000. 
Judiezal Goode, Sec. 24, scabd. 1, They bill discloses 
that te enforcement of the statute, sought to 

be enjoined, will have the effect of materially 
increasing appellant's expenditures, as well as 
causing injury to “him in other respects. The alle-— 
gations, in general terms, are that the sum or value 
in controversy exceeds $3,000, which the affidavits 
filed in the lower court. tend to. support; that appellant 
is the ower of four motor vehicles, thé income from 
which would be reduced, if the law be enforced, to 
the extent of $18.50 cach per week; and that his 
“business would otherwise suffer. .The object of tho 
Suit is to enjoin the enforcement of the statute, 
and it is the value of this object thus sought to 

be gained that determines the amount in dispute. 

’ MISSTSSi piled Map Ne COsverNarG.s a Black, ASS, L'/) L'e 
Bitte o) be xneewr gate COeg Ve euiremen, 2 O.. GeriAe 
DUS, tonne AU. wivguet Heda) Gar, oe. Necnville, 
Cw & Oberle Hee OOe Ve McConnell, G2 ved, GD,..73! 
Scott ve. Donald, 165 U. S. 107, 114, 41 
Tew H0e, O40 ,) 606, 17 Sup..Cb, Rep.. 262:. Hutchinson 
Veo pecitiom,: 55. GC. C.. A. 435,, Ll6<Fed. 399: 402: 
BVeNSOn Vy. .Opeilding,. (i ieah. W..(n.Se), 904, 

Sa Ce Cel Ae ay LOU Snes d, OU snltLb, Ve. NeW 
ZOE GOguon LX Chem clu U. mw Ooi GoOsy Ol lise Le 
TOC uaa Golion Gilgen Dawn os 


"Counter affidavits were filed, tending to 
show that the expenses incident to compliance with 
the statute would be less than alleged; but it 
sufficiently appears that the value of the right 
of appellant to carry on his. business, freed from 
tne restraint of the statute, exceeds the juris-— 
dictional amount." 


’ Other authorities to the same effect. are Berryman 
VeDOat Gr Ole irus peee eu cogs 6D. Oe, OO Gets ooo: 
Glenwood Light & Water Co. v. Mutual Light, Heat and 
Power Cos, co? Ue oe. te), 60 L. Hd. L744: American Smelting 
& Refining Coy, @t al v. Godfrey, et al, 158 7. 225; Bureau 
OeeNouiGne Uiveraviure vV...cells, 211 Fe. 479; City of Lee's 
Sumit) es al Ve Jewel Téa Co., 217 F. 965. 
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The right here asserted by the plaintiff; Di Ce 
Wallace, is to be permitted to carry on His, lawful occupa- 
tion aS a cot‘on ginner freed.from the burdens sought to 
be imposed upon such occupation by the Bankhead Act. It 
is alleged that his-gin plant is of the value of $20,000.00 
that he received approximately $7,000.00 in gross ginning 
fees for 1934, and will receive that much, or more, ‘in 1935 
if permitted the relief asked for herein. It is’ further 
alleged that the effect.of the Bankhead: Act will be to 
deprive him of his means of livelihood, and to virtually 
confiscate his gin plant. That the right here sought to 
be protected involves more than $3,000.00, exclusive of 
interest and costs, cannot be successfully a he: and shis 
Court unquestionably has Pe ae 


Is this Suit Prohibited by. Section 3204, 
United SS 2s Revised & Statutes? ; 


Sky tele ao ae a OL the Morton to nieniee itis 
claimed that this suit is prohibited by Section 3224 of the 
Revised Statutes of the Uni ted paales. 


Hill v. Wallace, 209 U.S. aa 66 Le Hd.822. 


"A further question arises- as a whether this 
is a suit for an injunction: against the collection 
of the tax, in violation of Sec. 3224, Rev. State. 
Comp, Stat. Séc. 5947, 3 Fed. Stats Anno. <d ed. Pp. 

' 1032, in so far as.it seeks relief against the dis— 
UrLCt torney. eit collector.of.internal “revenue. 
Were tis a State act, injunction would.cértainly 
issue against such officers, under’the décisions.in 
Ex parte Young, 209-4 Siel2s, 50 leeds (Layo 
Le Re. Ae (n.s.) 932, 28 'Sup.. Ot. -Rop. 441514 ann, Case 
764; Onio Tax Cases, (262+U. 0. (oy do ra ecmiieg alls 
758, 743, 34 Sup. Ct. Reps 372;. ‘McFarland v...Amer- 
ican Sugar Ref.:Co.,-241 UscS. 79,080, 60, le bust coo, 
902, 36 Sup. Ct.’ Reps 498. Doces.Sé¢c. 3224, ‘Rev, 
Stat., provent the application of’ similar principles 
to a' Pederal'taxing act? It has been held 
by this court in Dodge v. Brady, 240 U. S3°122, 

126; 60 Ll. €d. 560, S62) BG cSup yOu. Reperacss 

that Sec. 3224 of the Revised Statutes does: not 
prevent an injunction in a case apparently within 
its terms in which some extraordinary and ent tirely 
exceptional circumstances’ makes its provisions in- 
applicable. See also Dodge v. OS8born, 240:U.. 5. | 
lls, lee, 60 Le ed. 557,, 560, (S6) Sap, CV. RODe elo. 
In the case before us, a sale of grain for future 
delivery without paying the tax will. subject one 

to heavy criminal penalties... To pay the heavy tax - 
on each of many daily transactions which occur in. 

_ the ordinary business of a member Quer the anh 
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and then sue to-receive it back, woUll hedessitate 
a multiplicity of suits, and, indeed, would be 
impracticable.. For the Board of Trade to refuse to 
apply for, designation as a contract market, in order 
to test. the validity of the act, would stop its 
1,600,members in a branch of their business most 
important to themselves and to the country. We 
think these exceptional and extraordinary circum- 
stances with respect to the operation of this act 
make Sec. 3224 inapplicable." 


.. The same rule is recognized in Pollock v. 
Farmers Loan and Trust Co., 157 U. S. 429, 39 L. Ed. 759, 
and Brushaber v. Union Pacific Railroad Co., 240 U. S. 1, 
60 L. Ed. 493. 


Likewise in once ve Standard Nut Margarine 
Cow, 284 U. S&S. 498, 76 Le Ed. 422, it is said: 


"And this court likewise recognizes the rule 
that, in cases where complainant shows that in 
addition to the illegality of an exaction in the 
guise of a tax, there exist special and extraordinary 
circumstances sufficient to bring the case within 
some acknowledged head of equity jurisprudence, a 
suit may be maintained to enjoin the collector." 


Likewise in Lipke v. Lederer, 259 U. S. 557, 
66 L. Hd, 1061, it is held that where a purported tax 
is in reality a penalty its collection may be enjoined. 


Also, in Regal Drug /Gorporation,v. Wardell, 
BOUT su5s, COG ,uOr Ue Rds Gloj. th isaneld that Seo. g2e4 
has no application where the purported tax is in reality 
a penalty. 


In the instant case it is alleged, and amply 
supported by the evidence, that the real purpose of the 
Bankhead Act is to control the production of cotton by im- 
posing a penalty in the nature of a prohibitive tax on the 
amount of cotton produced over and above the amount allotted. 
This will be more fully treated later in this brief, but 
for the present it is deemed sufficient to say that the 
allogations of the bill, which must be taken as admitted 
on a motion to dismiss, and the proof offered, are amply 
sufficient to take this case out from under the ban of 
Section 3224. 


It is further respectfully asserted that these 
plaintiffs are not seeking to enjoin the collection of a 
taxe On the contrary, it affirmatively appears that they, are 
not only required to pay the purported tax, but by the Act, 
and the rules and regulations, are required, without 
remuneration, to incur heavy cuties and expenses to collect 
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it from the producer and pay over to the Government, It 
is relief from these taser ate that the plaintiffs are seeking. 


Pe a 


That these ‘plaintiffs bring beeteee squarely 
within the exception ‘stated in-Hill v. Wallacc, supra, © 
is equally apparent. : They are confronted with one of three 
situations, namely sD), submit to the Act and incur the burdens 
and expenses without any hope of remuneration, (2) refuse to - 
comply with the Act and forego their constitutional right 
to pursue the lawful occupation of ginning cotton, thereby 
having their plants confiscated and being deprived of 
earning an honest living, or (3) wilfully violate the ‘Act 
and incur the fines and penalties thereby imposed, if they 
can find any formens willing to do business with them. 


Tt is most earnestly urged that for the foregoing 
reasons Section 3224 has no application to this case. 


Tier item 2 Suit it Against t] the United States? 


Does the Bill of of Complaint St State a Cause 


St eS 


“of Action for Injunction Against S$. D. Bennett? 


By paragraph 4 of the Motion to Dismissy it is 
asserted that this is in effect a suit against the United 
States. 


“By paragraph 8 of the Motion to Dismiss it is 
asserted that no sufficient cause of action for an SSIs ess 
against S. Ds Bennett: is. stated. : 


These two subjects are so closely related that 
it is believed to be advisable to treat them together. 


Philadelphia Co. v. Stimson, 223 U. S. 605, 
66 L.) Hd. 570, poles: 


"A court of equityy, said. this court in Re Sawyer, 
124 U. 5. 200, 210, 31 Ly He. 402, 405, 8 Sap. Ct. Rep, 
482 'has no jurisdiction over the prosecution, the 
punishment, or the pardon of crimes or misdemeanors. 
TEXEXES*ET OY assume SUCH a@ Jurisdiction, or to sustain a 
bill in equity to restrain or relieve against proceedings 
for the punishment of offenses, ****** is’to invade the 
domain of the courts of common law, or of the executive 
and administrative department of the government.' Hark- 
rader v. Wadley, 172 U. S,- 148, 170, 43 Dy Ed. 399, 406, 
19, Sup. Ct. Reps 119s Pitts vs MoGheen T/2)U,1G. olG, 
531, 43 Ls: Bde 535, bee, Lo Supe (Cv. Revo. 207, i Svery, 
Eqs Jur. Sec. 893, But a distinction obtains when it is 
found to be essential to the protection of the property 
rights, as to which the jurisdiction of a court of equity 
has been invoked, that it should restrain the defendant 
from instituting criminal actions involving the same ee 


Bish ee 
questions. This is illustrated in the decisions of this 
court in which officers have been enjoined from bringing 
criminal proceedings to compel obedience to unconstitu- 
tional requirements. Davis 9. Mfg. Cos v. Los Angeles, 
LSS Ue Se eC el (clo ae le) on be 70 7a0,n7ol, 28 Sup. 
Ct. Rep. 498; Dobbins v. Los Angeles, 195 U. S. 223, 241, 
49 L. Hd. 169, 177, 25 Sup. Ct. Rep. 18; Ex parte Young, 
AO Ueoe haw, tone LOn, Oe dis Wemrilen eed, oO, 13 
diy) Ru Ne Gis oa ee ee Sup. Wb. Reps 44), 14k eee 
Ann. Cas 764; Western U. Teleg. Co. v. Andrews, 216 U. S. 
165, O40. hd. 6400, 50) Sun. Ot. Rep. 286. In this, there 
is no attempt to restrain a court from trying persons 
charged with crime, or the grand jury from the exercise 
ofits functions, but the injunction binds the defendant 
not to resort to criminal procedure to enforce illegal 
demands." 
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"It is also settled that while a court of equity, 
generally speaking, has 'no jurisdiction over the 
prosecution, the punishment, or the pardon of crimes 
or misdemeanors! (Be Sawyer, 124 U. §. 200, 210, 

Sl lL. Hd. 402, 405, 8 Sup. Ct. Rep,» 482), a distinction 
obtains, and equitable jurisdiction exists to restrain 
criminal prosecution under unconstitutional enactments, 
when the prevention of such prosecution is essential to 
the safeguarding of rights of property. Davis & F. Mfg. 
Co. v» Los Angeles, 189.U, 8. 207, 218, 47 L. Ed. 778, 
780, 23 Sup. Ct. Rep. 498; Dobbins v. Los Angeles, 

19D Uvoos aco, 24), 49 Leoid. 169, 177. 25 Sup. Ot.. 
Rep. 18; Ex parte Young, supra; Philadelphia Co. v. 
Btinson ies U.S. 621. Soule ds 677.052 Supe CL. Rep. 
340. The right to earn a livelihood and to continue 

in employment unmolested by efforts to enforce void 
enactments should similarly be entitled to protection 
in the absence of adequate remedy at law." 


Other cases to like effect are Hart Coal Corp. 
ve Sparks, 9 F. Supp. 825; Davis & FB. Mfg. Co. v. Los Angeles, 
ESIC Uy Se, 20M, 40 Us) bos 07 Gs  DODDINs LY. LOS Angeles, 

195 U. S. 223, 49 L. Ed. 169: Western Union Tel. Co. v. 
Andrews, 216 U. §. 165, 54 L. Ed. 430; National Remedy 

Co. ve Hyde, 50F. (2) 1066; Hill v. Wallace, 259 U, S. 62, 
Bo Ls. td. 625, 


Applying the foregoing cases to the facts in 
the instant case, it is alleged that the law in question is 
unconstitutional, and plaintiffs are seeking to protect 
their property rights. If the Act is unconstitutional, 
and the motion to dismiss admits the allegations of the 
heel, then this is not a suit against the United States, 
nor is Mr. Bennett protected by his official title, 


In oral argument some attempt was made to show 
that Se De Bennett hac not threatened to prosecute the 
plaintiff, D. C. Wallace. It is ‘alleged in the bill that 
unless restrained he will prosecute, and this allegation” 
is not denied under oath. Hence, for the purpose of the 
motion it must be taken as true. Also.the observations’ 
of the Court in Hart’ Coal, Corp. v. Sparks, supra, are 
particularly pertinent, in view of the testimony oe 
cies Bennett ga ave on the stand. 


‘ 


. . . 


The foregoing is deemed sufficient to show that 
this is not a suit against the United States, and that ample 
grounds for. ‘an injunction against S. D. Bennett are both 
alleged and supported by’ proof. 


This disposes of all the questions presented by 
the Motions to Dismiss with the exception of the general’ 
allegations that there are no equities stated in the bill 
of complaint, and that’ plaintiffs have an adequate remedy 
at lawe The fallacies in connection with these claims can, 
and will, be fully disposed of in the discussion of the 
right to the relicf sought on the merits. 


Statement of tht Case 


ome 


D. C. Wallace, for himself and all other cotton 
ginners of the State of Texas, and Texas Cotton Ginners 
As ssociation, 2 corporetion, for and on behalf of its indi- 
vidual members,’ seek by this action’ (1) to have the Bankhead 
Act declared unconstitutional, Gaye: have’ certain of the regu- 
lations declared void and being without’ support in The Act. 
itself, (3) to enjoin W. A. Thomas, Collector of Internal 
Revenue for North Texas, Frank Scofield, Collector of Internal 
Revenue for South Texas, their agents, servants and employees, 
and 0. Be Martin, Director for the State of Texas of Henry 
Wallace, Secretary of the Department of Asriculture of the 
United States, his agents, servants and employees, from seeking 
to enforce said Bankhead Act as against the cotton ginners 
of Texas, and from compelling such cotton ginners to comply 
with the rules and remilations proriulgated in connéction’ 
therewith, and (4) to enjoin 8S. D. Bennett, Clyde 0. Eastus, 
Douglas W. McGregor; and William R. Smith, the respéctive 
United States District Attorneys for tle Eastern, Northern, 
Southern and Westérn’Districts of Texas, from instituting 
or na Sly i and/or criminal Dyaiend against the dotton 
ginners of Texas to collect the tax attempted to be provided 
by said ean or to enforce the various fines, penalties and 
prison pom provided for violations hereof. 


he Bankhead Act is attacked as unconstitutional 
on the following grounds: hina 


(1) Ag being an attempt, in the guise of a‘ tax” 
measure, to regulate and control the production and ginning of 


Ba 


cotton, in violation of hive Tenth Amendment to the Federal 
Constitution. 


(2) Because the so called tax provided for in said 
Act is in reality a penalty sought to be imposed to regulate 
and control the production and ginning of cotton, and is, 
therefore, void. 


(3) Because the express exemption of 10,000,000 
bales from the terms of said Act, and the imposition of a 
so called tax equal to fifty per cent of the market price 
of all cotton produced and ginned above that amount, shows 
conclusively that the Act is an unreasonable and arbitrary 
attempt to regulate and control the production and ginning 
of cotton, and is, therefore, a void measure. 


(4) That the requirements of said Act, and the 
rules and regulations, whereby the cotton ginners of Texas, 
at heavy expense and without an attempt to compensate or 
reimburse them, are made tax collectors constitutes a 
taking of the property of such ginners without due process 
of law in violation of the Fifth Amendment to the Federal 
Constitution. 


(5) That such Act delegates legislative authority 
to the Secretary of Agriculture and the Commissioner of 
Internal Revenue, and violates Article I, Section 1 of the 
Federal Constitution. 


(5) That such Act is not a valid exercise of the 
commerce power of Congress, but is an unwarranted interference 
with the growing and ginning of cotton, purely intrastate 
activities, and hence violates the Tenth Amendment to the 
Federal Constitution. 


(7) That Article 8 of the regulations, fixing 
liability for the tax upon the ginner, is void as not being 
supported by the Act itself. 


(8) That so much of Article 13 of the regulations, 
as requires the ginner to secure affidavits in triplicate 
from the producers as to the cotton to be covered by lien 
cards, is void as not being supported by the Act itself. 


(9) That so much of Article 20 of the regulations, 
as requires the ginner to execute a bond, is void as being 
without support in the Act itself. 


(10) That so much of Article 20 of the regulations, 
as requires the ginner to apply for bale tags, etc., keep 
records thereof, make reports in regard thereto, etc., is 
void as being without support in the.Act itself. 


On the hearing for an interlocutory injunction, 
a number of representative ginners from various sections 
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of North Texas were offered as witnesses to demonstrate 
the practical working of the Act, and to illustrate the: 
abnormal amount of expense, time and trouble imposed upon 
the ginners with absolutely no provision§for compensation 
or reimbursement. : 


The evidence offered by the defendants may be 
fairly summarized, and dismissed, by saying that it is 
hoped that the ginners will not be put to so much trouble 
and expense this year as they admittedly were last year. 


Analysis of the Act 
Caption of Bill 


"An Act to place the cotton industry on a sound 
commercial basis, to prevent unfair competition and 
practices in putting cotton into the channels of 
interstate and foreign commerce, to provide funds for 
paying additional benefits under the Agricultural 
Adjustment Act, and for other purposes.! 


Declaration of Policy 


"That in order to relieve the present acute 
economic emergency in that part of the agricultural 
industry devoted to cotton production and marketing 
by diminishing the disparity between prices paid to 
cotton producers and persons engaged in cotton 
marketing and prices of other commodities and by 
restoring purchasing power to such producers and 
persons so that the restoration of the normal ex- 
change in interstate and foreign commerce of all 
commodities may be fostered, and to raise revenue 
to enable the payment of additional benefits to cotton 
producers under the Agricultural Adjustment Act, 


"Tt is hereby declared to be the policy of Congress 
to promote the orderly marketing of cotton in interstate 
and foreign commerce} to enable producers of such com- 
modity to stabilize their markets against undue and ex- 
cessive fluctuations, and to preserve advantageous 
markets for such commodity, and to prevent unfair com- 
petition and practices in putting cotton into the channels 
of interstate and foreign commerce, anc to more effectively 
balance production and consumption of cotton." 


Period of Applicability 
Section 2 makes Act effective for 1984-1935 


season, but provides President may, by proclamation, make 
it effective for 1935-1936 season. 


Section 3(a) provides if Secretary of Agriculture, 
for crop year 1935-1936, finds that tto4thirds of the 
producers favor.the levying of a tax on eotton over and 
above the allotment, the Secretary of Agriculture is to 
determine what. amount of cotton will be declared as tax 
free for that. year (1935-1936). 


(bo) Such allotment so arbitrarily fixed by, the 
Secretary of Agriculture is to be proclaimed sixty cays 
before the crop year begins. 


(c) By the terms of the Act itself 10,000,000 
bales is declared to be the amount of cotton from the crop 
year 1934-1935 that may be marketed tax free. 


Tax and Exemptions 
Section 4(a). <A tax of 50% of the average 


central market price of lint cotton, in no event to be less 
than 5 cents per pound, is levied woon the ginning of cotton. 


(bd) Such average central market price, to be used 
as the basis for the tax, is to be determined by the price 
seven-eighths inch middling cotton is bringing on the ten 
spot cotton markets (designated by the Secretary of Acricul- 
ture) as determined and proclaimed from time to time by the 
Secretary of Agriculture. 


(c) Every person ginning any cotton sudject to 
the tax, and every other person liable for the tax, is 
required to make monthly reports to the Collector of Internal 
Revenue, and to pay the tax to him. 


an allotment for a particular year, no tax will be enforced that 
year. 


(e) The following cotton is exempt from the tax: 


1) Cotton grown by experimental stations. 
(2) Cotton harvested each year from each farm equal 
to its allotment. 

(3) Cotton harvested prior to the crop year 1934-1935. 

(4) Cotton having a staple of one and one-half inches, 
or longer. 

(f) The tax on cotton which is to be stored by the 

producer is to be deferred, and a lien card placed on such cotton 

in favor of the government. The tax is to be paid when the cotton is 

sold. 


(g) The cotton exempted under the individual 
allotments is to be evidenced by exemption certificates issued: 
to the producers. 


58. 
Apportionment 


Section 5 (a), The Secreta ary of Agriculture 16 to 
apvortion the allotment be tween the Statcs. upon the basis of the - 
ratio of the average number -of bales produced in each State 
during the five years next preceding the passage of the Act to 
the average number of bales produced in all the. States during 
the same period. No State is to be allotted less than 200, O00 ~ 
bales if in any one of the five years it produced as much as 
200,000 bales. 


(b) Substantially the same Romar provided 
for the apportionment of the allotment between. the counties 
of a particular sta te. 


Applic sant for Certificate 


Section 6, Producers. neces to procure tax 
exemption certificates. are required to apply for same to an 
agent designated by, the Secretary or Agriculture, Here it 
is expressly provided: we 


no. so BIistteee ae be made to_ ha dace pr roducer ur Cae ss he 


en ea a ere eae ee omega a ng a a 


agrees to comet y eueas conditions ¢ ang limitations 


ES EE we dtl ade a Te Bas el lh 


Mets ration and. to orevent Ere jon on on. ‘lands is leased 


by the Fee enene POL i competii tive production by such 
produces OX, _2ericultural « comodities >s_ other or than cotton 


on SA alotion iby. ain of 5 Sh ‘conditions and Limitations, 
and no- criminal penalties s) shell. apply to the violation 


of this’ provision." 


Section 7 (a) undertakes to prescribe the 
basis upon which tax exemption certificates are to be ap- 
portioned by the Secretary of Agriculture to the individual 
cotton producers within a given COUnUK s: These provisions 
will be taken up in ‘detail later. i 


(bd) ‘provides that after (1934-1935 the apportionment 
of tax exemption certificates shall ‘not be controlled by 
subdivision (a), No attempt - is made to state how it shall 


be done, but it is left entirel to the whim or caprice 
of the Secretary of Agriculture. } , 


(c) rovides the enount allotted to individual 
farms shall not exceed the total amount allotted to the 
county. 


29-00" 


Section 8 provides thht out of the allotment 
made to a particular sta ate, not to exceed 1.0% nereof, 
may be doled out to certain designated partiesi 


Exemption Certificates 


Section 9 (a). Exemption certificates shall be 
issued by Secretary of Agriculture, but only on proof 
satisfactory to the Secretary. 


(b) "Dhe right to a certificate of exemption 
shall be evidenced in such manner as the Secretary of 
Agriculture may prescribe." 


(c) The,certificate shall specify the amount 
of cotton exempt. 


ae ‘provides es that any and all certificates may be 


Pee IE AS BOE LD OD 


While not authorized by the Act itself a pool 
was set up in Washington to facilitate tne exchange of 
these PePAL LO Ses. One something over $15, 000,000.00 
in such certificates was handled by this pool, t} oy 
depriving the onan of that amount of revenue under 
this so called tax measure. 


Identification of Tax Paid or Exempt Cotton. 


Section wlOuta)s Upon payment of tax, or surrender 
of exemption certificates, collector is to surrender bale 
tags to place on cotton. 


(b) Imported cotton is to be inspected and tagged. 


(c) Cotton from years previous to effective date 
of Act may be identificd and tagged. 


(a) Government owned cotton to ve tagged ' 
Destruction of Means of Identification, . 


Section ll. When bale is. opened tag must be 
destroyed. 


1 


Regulations by the Commissioner. 


Section 12. Commissioner of Internal Revenue, 
with approval of Secretary of the Treasury, is to poe glee be 
rules and regulations. 


Information Returns. 
Section 13 (a). All persons, having information 


in regard to cotton produced, are required to make returns to 
Collector of Internal Revenue. 


(>) . Any person efusing to make such return may be 
fined $1,000. 00, or imprisoned oe Re ear, or: both. 


4 


General and Penal Provisions. 


Section 14) (ay. wid BE Ei including penalties, 
applicable to taxes imposed. by Section 800.of Revenue Act 
of 1926 are made to apply to this fet, 


(b) Makes it unlawful (1) SERIES ex cent for 
storage, beyond boundaries of county when ginned . eo tton 
that does not have bale tag, (2) to buy or sell a ea 


cotton which does not have bale tag. 
whee No: cotton seed..can be exported. 


(a) Imposes fine not to exceed $1,000. 00> oF 
prison term of six. months, or both, for ve various ye car 
violations of the Act. 


(e) Any person who violates any regulation 


promulgated by either her pecretary oF Agriculture, o or Secretary 
of the Treasury, for wh: which 1 no specific penalty is named, 


— 


shall be fined not exceeding 8200-00, 


Regulations by Secretary of Agriculture. 


Section 15 (a) - The Secretary of Agriculture 
is authorized to make rules and PeEEI ALONG « 


Cy), BE coer are of Pe eure is 
to make rules to protect tenants and share croppers. 


Appropriations Authorized, 


Section 16 (a). Such sums as may be necessary 
are authorized to be appropriated to. Carry out. the Act. 


(db) Out of ane available to Secretary of Agri- 
culture under the Agricultural Adjustment Act, such sums 
as are needed may be used a: eee on this. Loe 


(c) The. proceeds derived from “the tax are hereby 


authorized to be appropriated t¢ to be made available ‘to the 
Secretary of Agriculture for the purpose of carrying out the 
cotton program of the Agricultural Ad ajus tment: Administration, 
ang for administrative > expenses and refunds of taxes uncer 
this Aet. Nee oes . PRPs 


Officers and Em ane oyees. 
¥ 


Section 17. The Secretary of Agriculture is 
authorized to make use of certain designated emnloyees to 
carry out this Aaé,. : . 


; 


Purchasés and Services 


Section 18, Certain expdnses authorized to 
be incurred under the Act are set forth. 


Colioetion. of Taxes. 


Section 19, " The taxes are es ‘be col Llected by 
the Commissioner of Internal Revenue, and paid into the 
Treasury of the United States. 


* . 


Refunds. 


Section 20 (a). No refund will be allowed 
unless claim. is made. within six months from date of payment 
of such tax, penalty, or SUM. 


(eve No suit can be maintained until claim 
for refund has been filed with Commissioner of Internal 
Revenue, under laws provided for such cases; not necessary 
that funds be paid under protest. Six months must expire 
without action by Commissioner before suit can be filed, 
and must be begun within tiz0 years from date of disallowance 
Of Claim. 


Senarability of Provisions. 


Section 21. <A saving clause is mcluded so 
that if one section is unconstitutional othors may stand. 


Geographical Application of Act. 


Section 22, Territory to which Act applics 
is described, : 


Definitions. 


Section 23. Various dofinitions of terms used 
in tho Act ore sov Porth: 


The practical application of the Act to the 
every day operations of the cotton ginntr will be sot forth 
in the appropriate places later in this Crier. 


Is the” Bankhead Act t Cons titutional? 


Coming to a consideration, Of this cause on its - 
merits, the controlling’ factor is tho constitutionality | 
of the Act, Although the plaintiffs have alloged, and will 
undertake #0 demonstrate heroin, that, evon if the Act. | 
itself were constitutional, the.principal regulations 
affecting cotton ginners are not’ valid. 


wahce 
we bet 


Soe 


Limited Powers. of Foderal Government 


The limited powers of the Federal Government 
have long been universally recognized by the courts. The 


statements in this regard by Chief Justice Marshall have 
become axiomatic, . 


In McCulloch v, Maryland, 4 Wheat 405, 4 L,. Ed. 
579, Chief Justice Marshall said; 


"This government (of the United States) is 

acknowledged by all to be one of enumerated powers, 

The principle that it can exercise only the powers 

granted to it would seem too apparent to have re~ 

quired to be enforded by. all those arguments which | 

its enlightened friends, while it was depending before 
the people, found it necessary to urge. ‘The principle 

is now universally admitted, But the question ‘respecting 

the extent of the powers actually. granted is purpetually 

arising, and will probably contimue to arise as long: 

as our system shall exist," — 


: in Martin v, Hunter's Lessee, 1 Wheat 326, 
4, Ed, 97, Chicf Justice Marshall again sayss . . Cee 
"The government of the United States can claim 
no powors which are not granted to .it by the Con- 
stitution, and the powors actually granted must be 
SS ae such as are expressly Sivon, or given by neccssary 
implication," . hae 


If Congress had tho power to pass the Bankhead 
Act, such power must have been expressly given, or given 
by necessary intplication, 


Federal Police Power 


The Federal Government has no police power save 
in the District of Columbia and in other territory within 
its exclusive jurisdiction, ; 


in’ re Hert) 197s, 488, 49 L. Ed, 848, Says: 


"In this Republic there is a dual system of 
government, national and state, Each within its own 
domain is Supreme, and one of the chief functions of 
this court is to preserve, the balance between, them, 

“protecting cach in the*povora is moassesses, ahd pres 
venting any srisnass thereon by the other. The gen~ 
eral police power is réserved to the states, subject, 
however, to the limitation that in its exercise the 
state may not trespass upon the rights and powere iat - 
vested in the general government," Oy albedo a 


And Again: a 


: uw 3 Bi 

"tt will not be doubted that an Act of Congress 
attempting as a police tegulation to punish the sale 
of liquor by one citizen of a.state to another within 
the territorial limits of that state would be an 
invasion of the state's jurisdiction, and could not be 
sustained; and it would be immaterial what the ante~ 
cedent status of either buyer or seller was, There is 
in these police matters no such thing as a divided 
sovereignty. Jurisdiction is vested entirely in 
either the state or the nation, and not divided between 
the two,’ 


In New York City ve Miln, 11 Peters 102, 9 L. Ed. 
648, it is said: 


"I can discriminate no line of power between the 
different subjects of internal police, nor find any 
principle in the constitution, or rule for construing 
it by this coirt, that places any part of a police sys- 
tem within any. jurisdiction except that of a state, 
or which can revise. or in any way control its exer- 
cise, except as specified, Police regulations are not 
Within any grant of powers to the federal government 
for federal purposes; congress may make them in 
the territories, this district, and other places where 
they have exclusive powers of legislation, but cannot 
interfere with the police of any part of:a state. As 
& power excepted and reserved by the states, it remains 
in them in full and unimpaired sovereignty, as absolutely 
as their soil, which has not, been granted to individuals 
or ceded to the United States; as a right of jurisdiction 
over the land and waters of a state, it adheres to both, 
so as to be incapable of exercise by any other power, 
without cession or usurpation,!! 


"It is the highest and most sovereign jurisdic- 
tion, indispensable to the separate existence of a 
states it is a vower vested by original inherent 
right, existing before the constitution, remaining 
in its plentitude, cer er of any abridgment by any 
of its poe S One: 


Rince ners is no Federal Police Power, the Bankhead 
Act cannot be justified under the exercise of such power, 


There cxists no sovereign and inherent power" 
in the Federal. Songer etal a and the Bankhead Act cannot’ be 
thus justified. ! 


See Kansas Renae 206 U, S» 46, BIL.Ed. 956. 
The ‘Bankhead Act cannot be justified under (1) 


Preamble to the Constitution; (2) "General Welfare" proviso, 
or the "Necessary and proper clause," 


mae 


Jacobson v. Massachusetts, 197 U. S. 11, 49 L. Ed. 
643, ee ca 


As this eoare has very aptiy pointed out in bie ; 
opinion in Amazon Petroleum Corpe Ve Railroad Commission,. 
5 F. Supp. 648, the Supreme Court of the United States, .in 
Jacobson v. Massacmactte, 197, Ue Satull ye suds Ha. 643, has, 
saids 5) ho ge Aree eae 


* 


"The suggestion. to which I have Ceeere hay is, a 


echo of an La to construe Article 1, Séction: By. 
subdivision 1 of the Constitution of the United Sy Noar, 
not as a power 'to lay and collect ‘taxes, duties, 
imposts, and excises, to pay the debts and. provide 
for the common defense and gencrel welfare of the 
United States!, but as conferring upon Congress two 
distinct powers, topwits -(1)..;The power: of. Hee 
and (2) the power £0, provide. for the. common, defense 
and the general welfare, .In this. view, - it has been 
urged that Congress has tho authority to exercise 

any power that it might.think necessary or, expedient 
for the common defens Sse or the goneral. velfare. of the 
United States. Of course, under. such.a construction 
the government of a Gua oe States would at once 
cease to be one of cnumcrated powers and the powers 
of the states would be wholly illusory and .would be 
at any time subject to be controlled in any matter by 
the dominant Federal ‘will exercised by Congress on 
the ground that the general welfare might thereby be 
advanced, That, however, is not the accepted view 

of the Constitution. (1) Story on the Constitution, 
secs, 907, 908; 1 Willoughby on the Constitution, ~ 
sec. 22). The Government of .the United States is one 
of enumerated pawers and is not at liberty to control 
the internal affairs of the states respectively such 
as production within the States, through assertion 

by Congress of a desire either to provide. for the 
common defense or to promote the genera al wolfare," 


_, Emergency 


It will doubtless be contended that the Bankhead 
Act can be justified as an omergoncy measure. As indicative 
of that intention, in. the maring m the bill before.,the 
Committee on keri oniture of the House of Representatives, 
Henry Wallace, Sccretary.. of Agriculture, saids c 


"Tt is not mer saya to attempt to discuss 
in any detail some of the legal and constitutional 
questions that might: be: involved in this measure. 
But_there is one specific point to which I would 


direct the attention of this committee, Under the 


measure as now. drawn it. sets up a permanent machinery 


re 


for the resulation and control of the marketing, if not 
the actual production, of cottoni It has been sugsested 
to me by some of our attorneys that if this measure 
should be challenged in the courts, the position of those 
whose duty it would be to sustain it would be materially 
strenethened if the measure was enacted only for the 


duration of an emergcncy. If the committee agrees that 
this suggestion is valid, it might be well to include 


in the title of the bill a declaration of emergency." 


(sec p. 32 Hearings before the Committee on Agriculture 
House of Representatives, Seventy Third Congress, 
Second Session on Hy R. 8402) 


Ex Parte Milligan, 4 Wall. 2, 120, 18. L. Ed. 281, 


. "The Constitution.of the United States is a 

‘law for rulers and people, equally in war and in peace, 
and covers with the shield of its protection all classes 
of men, at all times, and under all circumstances. No 
doctrine, involving more pernicious consequences, was 
ever invented by the wit of man than that any of its 
provisions can be suspended during any of the great 
exigencies of government. Such a doctrine leads directly 
to anarchy or despotism, but the theory of necessity on 
which it is based is false; for the government, within the 
Constitution, has all the powers granted to it, which are 
necessary to preserve its existence; as has been happily 
proved by the result of the great effort to throw off its 
just authority." 


Schlechter v. United States, 19 L. Ed. 888. 


"The Constitution established a national government 
with powers deemed to be adequate, as thoy have preved 
to be both in peace and in war, but these powers of 
the national government are limited by the consti- 
tutional grants. Those who act under these grants 
are not at liberty to transcend the imposed limits 
because they believe that more or different power 
is necessary. Such assertions of extra-constitutional 
authority were anticipated and precluded by the explicit 
terms of the Tenth Amendment, 'The powers not delegated to 
the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, 
or to the People!,. 


"The further point is urged that the national crisis 
demanded a ‘breach and intensive cooperative effort by 
those engaged in trade andindustry, and that this 
necessary cooperation was sought to be fostered by 
permitting them to initiate the adoption of codes. 


290 U. 


~ Ons 


"But the statutory plan is not simply ono for 
voluntary cffort. It does not seck seer to endow 
voluntary. trade or industrial associations or groups’ 
with privileges or immunitics, .It invalyos the com 


Creilvepexoreiee at (tne ant making powere 


"The codes of fair compotition which the statutc 
attempts to authorize ore codes of lays. If valid, thoy: 
place all persons within, thesis reach ander ihe apie sation. 
of positive lay, binding equally those. tho assent. and 
those who do not-assent. “Violations af. tho provisions 
of the codes are LS as crimes." 


Home Building and Loan ey gin. v. Blaisdell, 
Se 3983 78 Dy Hd. 413. AID mS 


"Whilo emergency docs not create power, omergency ~ 
moy furnish the occasion for the cxercise of powor,. TAL- 
though on omergeney may not call into lifo a power which 
has.never lived, nevertholess emergoncy moy afford a 
reason for the Serr of a living potver already enjoyed. ! 
Wilson v.- Now,'243 U.S. 332, 61 L.Ed. 755. ‘The con- 
stitutional question presented in the light of an emorgency 
is whetner the power possessed cmbraces the we 

xerciso of it ‘in response to particular conditions 
Thus, the war power of tho Federal: Government 

is not created by the omergenty of war, but it is~ 

a power given to mcct that omcergoney. It is a 
power to wage war successfully and. shus it pormits 
the harnessing of the cntire encorgies of the people 
in o supreme cooperative effort to preserve the nation, 
But even the war power does not remove constitutional 
limitations safeguarding essential liberties, When 
theprovisionsaf the Constitution, in grant or és 
restriction, are specific, so particularizea as not. 
to admit of construction, no question is presented. 
Thus emergency would not permit a state to have more 
than two Senators in Congress, or permit the election 
of President by popular vote without regard to the 
number ofeélectors to'’which States are respeetively 
ontitled, or permit the States to tcoin moncy? or to 
tmako anything but oe. silver coins a tender 

in payment of debts!. But whore constitutional 
erants and eee ae of power are set Fortniin general | 
clauses, which’ mes o broad outline, fe Sica 
of construction is sontial to fill in the details 
That is trué of: bee So clausc,! 


Hart Coal Corporation, ct al v. Sparks, 7 ¥e Supp 


Nocrtoinly no emergency, no matter how pressing, 
can clothe Congress with any power to logis late on 
mattcrs not eee iy or impliedly confided to it 
by the Constitution,!! 


bee "Poms 


In the light of the foregoing authorities no 
great amount of comfort’ can be afforded the: Government!s 
attorneys in.their:defense:of this: Act oh the grounds of 
an emergency, notwithstanding the yack dae above referred 
to by Secretary eee oc 


Nesivaviiiee of Purpose Soucht to be Accomplished 


That a desirable end is: sought to’ be attained, 
that the public good is intended, and. other like claims, 
will doubtless: be: advanced as reasons BAe Se the 
Bankhead Act, / Mee 


In the Lezat fender: eer oe Wall, 457, 20 L, Hd 
287, it was saids 


"Tt may be concéded..that Qongress is not authorized 
to enact laws ‘invfurtherance even of a legitimate end, 
merely because they are useful, or. because they make 
the Sines stronger." 


In Meyer vs inetraaent 262 U. Se 401, 67 Le Ed. 
S905 41.07 Le said: 


"But this catinot be covéred by tiethods which 
conflict with the Constitution. A desirable end 
cannot be promoted by FREE raed hy " 


In Bailey v. Drexel nee tire O04, 259 ens 
20, 66 Le Hd’ aL. At is saids © 


"rt is. the high duty and function OfeLhis<coure 
in cases regularly brought to its bar to decline 
to recognize-or ° enforce seeming laws of Congress, 
dealing: with”’subjects not intrusted to Congress, ae 
left ior committed by the supreme -Law of the land 
to the control of the states, ‘We cannot avoid the 
duty even though it require us to refuse to give 
effect to legislation designed: to promote the highest 
good, The. good sought in unconstitutional legislation 
is an..insidious feature. because it leads citizens 
and legislators of good purpose to, promote it without 
thought of the serious ‘breach it will make in the ark 
of our covenant, or-the harm. which will come from 
breaking down recognized standards. In the maintenance 
of local self-government, on the one hand, and the 
national power, on the other, our country has been 
able to ents and prosper for near a century and a half," 
Lis fuennenee: it be: naneedad that the Bankhead 
Act would accomplish a worthy purposc,, or is needed for the 
public good, which is not admitted, such grounds would not 
sustain its validity if it conflicts with the Federal 
Constitution, 


evcispn 


Temporary Nature of Mcasuro 


That .the Bankhead Act is expected to be in force 
for a comparatively short period of time cannot be urged as 
a reason for sustaining its validity, Under its own terms, 
it has already been in force for the crop year 1934-1935, 
and, by Presidential proclamation, will be in force for 
the cron yearoi. 1935-1936, ‘age 


InTpem rst piace it is respectfully urged 
that the legal principles involved would be identically 
the same whether the Act remained in force six months or 
two years. If it is an invalid piece of legislation, and 
violates the Constitution of. the United States, the period 
of time for which it ‘is intended to operate could not justify 
its existence, 


In the second place, as has already. been pointed 
out in referring to the testimony of Secrétary Wallace, 
the bill as originally introduced provided permanent machinery. 
It was changed to an emergency or temporary measure solely 
to aid in upholding its validity. If.the courts should 
sustain the present measure, there can be Little doubt 
but that the measure will then be made permanent. ~ 


Richt to Resulate Cotton Ginnine Per Se 


In Savings & Loan Trust Ass'n. v. Topeka, 
20 Wall. 655, 22 L. Ed. 455, it is said: 


"Tt must be conceded that there are such rights 
in every free government beyond the. control of. the 
State, A government which recognized no such bes 
rights, jwnicn, held the wives, whe Liberty and the | 
property of its citizens subject at all times to the - 
absolute disposition and nnlimited control of even. 
the most democratic depository of power, is after all 
but a despotism. It is true it is a despotism of the 
many, of the majority, if you choose to call it so, 
but it is none the less a despotism, It may well ae 
doubted if a man is to hold all that he is accustomed 
to call his own, all in which he has placed his hape — 
piness, and the security of which is essential | | 
to that happiness, under the unlimited dominion of 
others, whether it is not wiser that this power should 
be exercised by” one man than by MANY « 


"The theory of our governments, ‘state and 
national, is opposed to the deposit of unlimited 
power anywhere, The executive, the legislative and. 
the judicial branches of thas governments are all of 
Limited and defined powers 


. Wb B9ea 
Likewise, “in Butchers! Vnion, Stee Co. Vs 
Crescent Oity Live Stock COs ell Us Deere; 20 lip skis Sou. 
it is saids 


"As in our intercourse with our fellow-men cer. 
tain principles of morality are assumed to exist, 
without which society would be impossible, so ccrtain 
inherent rights lie at the foundation of all govern- 
mental ‘action, and upon a recognition of them alone 
can free institutions be maintained, These inherent 
rights have never been more happily oxpressed than 
in the Declaration of Independence, that new evangel 
of liberty to the people: 'We hold these truths to 
be self-evident,! that is, so plain that their truth 
is recognized upon their mere statement, 'that all 
men are endowed;!' not by cdicts of Emperors or decrees 
of Parliament or Acts of Congress, but 'by their 
Creator, with certain inalienable rights! that is, 
rights which cannot be bartered away or given away or 
taken away except in punishment of crime; ! and that 
among these are life, liberty, and the pursuit of 
happiness, and to ce these, ' not grant them but 
secure them, 'governments are instituted among men, 
deriving tees just powers from the consent of the 
gsoverned,! 


"Among these inalienable rights, as proclaimed in 
that great document, is the right of men to pursue 
their happiness, by'which is meant the right to 
pursue any i awear business or vocation, in any manner 
not inconsistent with the cqual rights of others, 
which may increase their prosperity or d6velop «their — 
faculties, so as to give them their highest enjoyment, 


"The common business and callings of lifc, the 
ordinary trades and pursuits, which are innocuous in 
themselves and have been followed in all communities 
from time immemorial, must, thoreforc, be free in this 
country to all alike upon the same conditions, 

The right to pursuc them, without let or hindrance, 
except that which is applicd to all persons of the 
same age, sex and condition, is a distinguishing 
privilege of citizens of the United States, and 
an.essontial clement of that freedom which thoy claim 
as their El one " 


In this ponneations your petitioners horcin 
are merely urging their inaliconablo rights to pursue the 
lawful occupation of cotton ginning free from government 
interference. Such occupation is not affected with a . 
public interest, docs not have any relationship to public 
health, morals, sanitation, froud, unethical dealings, 
Or crime, and, in and of itself, affords no grounds for 


W40u 


the present unwarranted interference with its peaceful 
pursuit a such persons as may sec fit to oe ae ‘A 


Such Aten to wines purcly ee anter- 
prises have been universally condemned, and the authorities 
are numerous. Among others which might be cited are the 
followings shail 


Loéhner v, New York, 198 U. S. 45, 49 L.’ Hd. 937; 
Coppage ve Kansas, 236 U. S. 1, 35 S. Ct. 240; Adams v. 
Tanner, 244 U. S&S 590, 37 S. Ct. 662; Adkins v. Children's 
Hospital, 26L\U.:S. 525, 43S, Ct. 394; Wolff Packing Co. ~ 
v. Court of Industrial Relations 262 U. S. bee, 45° 5, Ct. 
620; Tyson and Brother v. Nanton, S71 U. Se 418, 47 Se Cte 
426: Fairmount Cremery Co. ve Minnesota, 274 U. seat 
47S. Ot. 506: Ribnik v. McBride, 277 Ue.S. 350, 48 g, Cte 
645; Williams v. Standard Oil coe aaa vade 235, 49 §.Ct. 
is New States Ice Co. Ve Uicbmant, 285 U.uce 263, 52 Se Cte 
ell . 


Is ‘tho Bankhoad Act_a Valid Exercise 
of the Commerce Powers of Congress? 


Doubtless one of the strongest arguments which 
will be urged to uphold the validity of this Act will be 
that it merely constitutes a valid exercise of the powers 
of Congress to regulate interstate commerce. 


The thorough grasp of this phase of the question 
and the complete familiarity with the controlling 
decisions, e exhibited by this Court in his written opinion 
in Amazon Petroleum Corporation v. Railroad Commission, 

5 F. Supp. 639, makes plaintiffs somewhat reluctant 

to impose upon the Court’a citation of the pertinent 
authorities. However, a thorough ais cussion of the subject 
requires that this be done. 


Before reverting to the authoritics a bricf 
consideration ecrithe Acti iteclt ie neccessary apace 
regulation of interstate commerce was the purpose of the 
Act, one would naturally expect to find such purpose 
disclosed by its terms. ae 


In the caption of the Act it is declared to bes 


Wan Act ---------~ to prevent unfair compotition 
and practices in putting cotton into the cnannels 
of interstate and forcign commerce,!! 


Under the "Declaration of Policy", it is provided: 


"It is hereby declared to be the policy of Congress’ 
to promote the orderly marketing of cotton in-intcr~ 
state and foreign commorces +-----~- weeeon-ew and to: 


re 


‘ prevent unfair competition dnd practices in putting 
cotton into the channels 6f interstate and foreign 
commerce." 


Under the "Period of Applicability" it is provided: 


Sec. 3 (a). "the Secretary shall ascertain 
from an investigation of the available supply of 
cotton and the probable market requirements the 
quantity of. cotton that should be allotted, in 
accordance with the policy declared in section l, 
for marketing in the channels of interstate and 
foreign commerce", 


Under "Apportionment", it is provided: 


Sec. 5 (a) "When an allotment is made, in 
order to prevent unfair competition and unfair 
trade practices in marketing cotton in the channels 
of interstate and foreign commerce, the Secretary 
shall apportion to the several cotton producing 
States the number of bales the marketing of which 
may be exempt from the tax herein levied, -----~- 


"It is prima facie presumed. that all cotton 
and its processed products will move in interstate 
or foreign commerce." 


After a.most carcful study of the language of the 
Act, it is believed that the foregoing quotations are the 
only references to the subject of interstate commerce. 


A detailed study of the Act in its entirety 
will reveal that it imposes a tax "on the ginning of cotton", 
and provides that such tax shall be "50 per centum of 
the average contral market price per pound of lint cotton, 
but in no event less than 5 cents per pound." Sec. 4(a). 


It is further provided that monthly returns of all 
cotton ginned shall be made to the Commissioner of Internal 
Revemue, and "The tax shall, without assessment by the 
Commissioner or notice from the collector, be due and payable 
to the collector at the time so fixed for filing the return". 
Seo.: 40 (Cay 


It is further provided that for the crop year 
1934-1935 ten million bales of cotton shall be exempt from 
the tax, Sec. 3(c). 


Elaborate provision is made for the apportionment 
between the States of the amount of cotton to be thus exempt. 
from the tax, and in turn between the respective counties | 
. within a given state, and to the individual farms within 
the county. Sec. 5(a&b). Sec, 7. 
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Exemption certificates are provided for the 
producers, and the method of ees same set out in detail. 
Secs. 6 andig. 


Machinery is provided for issuing bale tags, 
tagging: certificates, and lien cards, for tagging the 
cotton when the tax is made, making reports thereof to the 
collector, etc. 


Severe penalties are provided for the failure 
to make the returns called for, (Sec. 13 b) and for various 
other infractions (Sec. 14), but a significant fact is 
that no specific penalty is provided for ROTA the cotton 
in interstate commerce. 


It will thus;be seen’ that the entire operation 
of the Act centers around the "ginning of cotton", and 
the gin is made the center af activities, and the ginner is 
made the burden bearer of the Act. j 


That it was the intention of Congress to control 
the production of cotton at the gin is clearly evidenced 
by the proceedings in connection with this bill in its 
original form. As stated.on the trial. of: this cauce, 
legislation on this subject originated in the Senate 
when Senator Bankhead of Alabama introduced a bill "To 
Regulate the Production and Ginning of Cotton', known 
as Senate Bill 1974, which was referred to, the "Committee 
on Agriculture and Forestry" of the United States Senate. 


A copy .of the hearings before that Comnittee 
is tendered with this bricf, and the Court's attention is 
invited to the text of the bill’ on pages 1-3 for comparison 
with the present Bankhead Act. : 


The Court's attention is invited to the statement 
of Senator Bankhead, on page 3, where he states that the 
object of the bill is-(1). to reduce to normal size the 
abnormal carry over of cotton, and (2) to plantas the 


Price ol weo loan. 


Also on page 4 where he says that. the Adminis- 
tration desires to obtain a 40% reduction in cotton, 


Further that this can best be obtained by 
bales than acres. 


Also on, page. 8 where he states that bie bill seeks 
to supplement acreage reduction by bale control. 


Also on page. 7-mhere he Weer ie the method 
of enforcement, aah? 
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Also on page 13 where he states Secretary Wallace 
is in favor of the "principles of the bill, that is, 
control." 


Also on page 15 where he offers in evidence a 
letter from the Alabania Commissioner of Agriculture calling 
this the "gin control bill", and immediately admits it is 
intended to regulate "the amount of cotton ginned". 


Also on page 16 where he says the farmers will 
adjust their planting to the allotment made. 


Also on page 17 where he offers in evidence the 
resolutions adopted in ‘Alabama to limit the production of 
cotton. 


Also te the testimony of H. D. Wilson, State 
Commissioner of Agriculture of Louisiana, on pages 20-21, 
where he gays the farmers of his state want the production 
of cotton regulated and reduced, and it can best be done at 


the gin 


Also on page 25 where Secretary Wilson says it 
will teke a law that will absolutely control the number of 


bales that can be produced. 


Also pages 28-30 where C. CO. Adams, Commissioner 
of itera soe for Georgia, nakes substantially the same 
statements. 


Also pages 30-37 where J. D. Holton, Commissioner 
of Agriculture for Mississippi, outee the same character 
of testimony. 


Also to page 44 where William B. Graham, Com- 
missioner of Agriculture for North Carolina, says he knows 
of no better way to regulate the cotton industry than to 

pass this bill. 


Also to pages 69-92 where Oscar Johnson, Manager 
of Cotton Producers Pool, speaks of "legislative control 
of the business of aericulture." 


Also to pages 92-104 where C. A. Cobb, Chief 
of the Cotton Section Department of Agriculture, and 
particularly his paper on pages 100-104 comparing the 
original Barkhead bill and the Tax Plan, . 


The relevancy of this original bill, and the 
hearings in connection therewith, consists of the fact 
that it was later deemed advisable to revamp the bill 
and introduce re in the House of Repre sgh as a 
so called revenue measure. 


Bor, Yon 


We will now consider, the authorities to see if 
legislation of this character can be upheld as a valid 
exercise of the power of Congress to regulate interstate 
commerce. 


Kidd v. Pearson, 108 UU... 1, 3¢ L. Ed, 546; 
announces the following: aN 


"No distinction is more popular to the common 
mind, or more clearly expressed in economic and politi- 
cal literature, than that between manufacturers and 
commerce. Manufacture is transformation - the fashioning 
of raw materials into a change of form for use. The 
functions of commerce are different. The. buying and 
selling and the transportation incidental thercto con- 
stitute commerce; and the regulation of commerce in the 
constitutional sense ombraées the regulation at least 
of such transportation. The legal definition of the 
term as given by this court in County of Mobile v. 
Kimball, 102 U. 8. 691, 702 (26:.238, 241), is as 
follows: ‘Commerce with foreign Nations and among 
the States, strictly considered, consists in inter- 
course and traffic, including in these terms navigation 
and the transportation and transit of persons and 
property, as well as the purchase, sale, and exchange of 
commodities.! If it be held that the term includes the 
regulation of all. such manufactures as are intended 
to be the subject. of commercial transactions in the 
future, it is impossible to deny that it would also 
include all productive industries that contemplate 
the same thing. The result would be that: Congress 
would be invested, to the exclusion of. the States, 
with the power to regulate, not only manufacture, 
but. also agriculture, horticulture, stock raising, 
domestic fisheries, mining - in short, every branch 
of human industry. For is there one of them. that 
does not contemplate, more or less clearly, an inter- 
state or foreign market? Does not the wheat grower 
of the Northwest, and the cotton planter of the South, 
plant, cultivate and harvest his crop with-an eye on 
the prices at Liverpool, New York and Chicagot The 
power being vested in Congress and denied to the 
States, it would follow as an inevitable result that 
the duty would devolve on Congress to regulate all 
these delicate, multiform, and vital interests - 
interests which in their nature are, and must be, 
local in all the details of their successful -managec-. 
ment. 


"Tt is not necessary to enlarge on, but only to 
suggest, the impracticability of such a schemc, when 
we regard the maltitudinous affairs involved, and the 
almost infinite variety of their minute details. 
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"Tt was said by Chief Justite Marshall that it is 


a matter of public history that the object of vesting 
in Congress the power to regulate commerce with foreign 
Nations and among the several States was to insure 
uniformity of regulation against conflicting and dis- 
criminating state legislation. See also County of 
Mobile v. Kimball, supra, 697 (26: 240). 


"Mis being true, how can it further that object 


so to interpret the constitutional provision as to place 


upon. Congress the obligation to exercise the super- 
visory powers just indicated? The demands of such a 
supervision would require, not wniform legislation 
generally applicable throughout the United States, but 
a swarm of statutes only locally applicable and utterly 
inconsistent. Any movement toward the establishment 

of rules of production in this vast country, with its 
many different climates and opportunities, could 

only be at the sacrifice cf the peculiar advantages of 
a lares partlor tne Localiiies 1m" ite, if "nop of vevery 
one of thom. On the other nand, any movement toward 
the local, detailed and incongruous legislation re- 
quired by such an interpretation would be about the 
widest pessible departure from the declared object 

of -the clause in question. Nor this alone. Even 

in the excrcise of the power contendcd for, Congress 
would be confined to the regulation, not of certain 
branches of industry, however numerous, but to these 
instances in cach and every branch where the producer 
contemplated an intcrstate market. Those instances 
would be almost infinite, as we have seen; but still 
there would always remain the possibility, and often 

it would be the casc that the producer contemplated a 
domestic-market. .In that case the supervisory power 
must:be executed by the State; and the interminable 
trouble would be presented, that whether the one power 
or the other should exercise the authority in question 
vould be determined, not by any general or intelligible 
rule, but by the secret and changeable intention of the 
producer in each and every act of production. A situa- 


tion more paralyzing to the State Governments, and more 
provocative of conflicts between the General Government 


and the States, and less likely tc have becn what the 
framers of the Cormtitution intended, it would be 
difficult to imagine. . 


"We find no provisions in any of the sections of 


statute under consideration, the objcct and purpose of 
which are te oxert the jurisdiction of the State over 
persons or property or transacticns within the limits 
of other States; or to.act.upon intoxicating liquors 


aslexports; or while they are :in process of exportation 


or importation. Its avowed object is to prevent, 


the 


— 


State, but to prevent their manufacture, except for 
specified purposes; Within the State. It is: true that, 
notwithstanding its purposes and. ends are restricted 
to the jurisdictional. limits of the State of Lowa, 
and apply to transactions wholly internal and between 
ate om citizens, its effects may reach beyond the i 
State by léssoning the amount. of intoxicating liquors 
exported. But it docs not follow that, because the 
products of a domestic manufacture may ultimately become 
the subjects of interstate commerce, iat the pleasure 
of the manufacturer, the legislation ef the State 
respecting such manufacture is an attempted exercise 
of the power:to regulate commerce exclusively conferred 
upon Congress... Can it be said that a refusal of a 
Stato te allow articles to be manufactured within her 
 porders (for export) any more directly or materially 
affocts her external commerce than decs her action 
in forbidding the retoil within her borders of the 
same articles after they have left the hands of the 
importers? That the latter could be done was decided 
“years ago; and we think thore is no. practical difference 
in principle between the two CASES. | 


not the carrying of intoxicating liquors out of the 


Mas has been often said, legislation (by. a State) 
may in a great variety of ways. affect commerce and persons 
engaged in it, without constituting a regulation of it* 
within the meaning of the Gonstitution!, unless, under 

he guise of police regulations, it imposes a direct 
burden upon interstate commerce, er directly interferes 
with its freedon." 


Hanamer ve Dagenhart, 247 U. & dl, 62 L. Ed, 1101. 
Congress sought to prohibit the shipnent in interstate con- 
merece of products. manufactured in plants using child labor, 
The Act was declared unconstitutional as ar unvarranted. 
interference witha purely local subject, The language of 
the entire opinion is pertinent to the subject matter of . 
this suit. Pkg coe. a 


That products in process of mining, manufacturing 
or production are ‘not subject to regulation.as interstate 
commerce simply because. they are later to be used or 
transported in interstate commerce ig. supported by United 
States ve. EB. GC. Knight Co., 156 U. 5S. 1, 39 L, Bd, 320; 
Heifler v. Thomas Colliery Co., 260 U.'S...246, 67 L. Hd. 
237; Oliver Iron Mining Co. v. Lord, 262.U. S, 17, 67 0 
Le Ed. 929; Utah Power & Light Coe v. Pfost, 286 U. S. 165; 
ah Li. Eds lOshe.. ine ee | Asie i ee 


In re Crescent Cotton O11 Co. ve State of 
Mississippi, 257 Us. S. 129, 66 L. Ed. 166, a state law | 
dealing with cotton gins was attacked as unconstitutional | 
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upon an instrumentality of interstate commerce. The Court 
saids 


"The separation of the seed from the fiber 
of the cotton, which is accomplished by the use 
of the cotton gin, is a short but important step 
in the manufacture of both the seed and the fiber 
into useful articles of commerce, but that manu- 
facture is not commerce was held in (citing authoris: 7- 
ties). And the fact, of itself, that an article 
when in the process of manufacture is intended for 
export to another state does not render it an 
article of interstate commerco. (Citing authorities). 
When the ginning is completed, the operator of the gin 
1s free sto purchase the séod or not: and, if it.is 
purenascd, to store it in Mississippi indefinitely, 
or to sell or use it in that state, or to ghip it 
out of the state for use in another; and, under the 
cases cited, it is only in this last case, and after 
the seed has been committed to a carricr for interstate 
transport, that it passes from the regulatory power 
of the state into interstate commerce and under the 
national power. 


"The application of these conclusions of law to 
the manufacturing of the cotton sins, which we have 
seen precede but are not vart of the interstate commerce, 
renders it impossible to consider them an instrumentality 
of such commerce, which is burdened .by the Anti-Gin 
ACv, end the First contention of the plaintiff? au crre~ 
in error must be denied." 


Federal Compress & Warehouse Co. v. Me Lean, 
e9l1 U. S. 17, 78 L. Hd. 622, was a case involving the 
validity of an excise tax levied by the State of Mississippi 
for the privilege of operating a cotton compress and for 
operating a warehouse. The appellant shipped all but a 
negligible quantity of the cotton compressed. and stored by 
it in interstate commerce, and asserted that this tax was 
a burden on interstate commerce. 


In refusing to recognize the interstate character 
of tne busines, Mr. Justice Stone said: 

"It is clear that by all accepted tests the cotton, 
while in appellant's warehouse, has not begun to move in 
interstate commerce and hence is not a subject of inter 
state commerce immune from local taxation. When it 
comes to. rest there, its intrastate journey, whether 
by truck.or by rail, comes to an end and although in 
the ordinary course of business the cotton would ulti- 
mately reach points outside the state, its journey 
interstate does not begin and so it does not become 
exempt from local tax until its shipment to points of 
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destination outside the state. Before shipping orders 
are..given, it has .no ascertainable destination without 
the state, and in the meantime, until surrender of ‘ 
the warehouse receipts, it is subject to the oxclusive 
control of the owner. Propérty thus withdrawn from 
transportation, whether intrastate or interstate, 

until restored to a transportation movement inter- 
statc, has often been held to be subject to local 
taxation. . (Citing authorities) 


oA non-discriminatory tax upon the business of 
storing and ‘ompressing the cotton, which is not itself 
the subject of a movement in interstate commerce, is 
.not forbidden. Most articles, before their shipment 
in interstate commerce,: have: had work done upon them’ 
which adapts. them to the needs of commerce and prepares 
them for safe and convenient transportation, but that 
fact has never been thought to immunize from local 
taxation either the articlés themselves or those who 
have manufactured or otherwise prepared them for inter- 
state transportation. (Citing authorities). Here 
the privilege taxed is exercised before interstate 
commorce begins, hence the burden of the tax upon the 
commerce is too indirect and remote to transgress 
constitutional limitations. (Citing authority) The 
case, therefore, stands on a footing different from those 
in which local regulations of the business of purchasing 
a commodity within and shipping it without the state have 
been deemed to impede or embarrass interstate commerce 
in thoso commoditics. (Citing authorities). 


"The fact that appellant's contract with the 
interstate rail carricr has designated appellant as the 
carrier's agent and eppéllant's warehouse as the carrier's 
depot cannot alter the legal consequences:of what is 
actually done with the cotton by its owners or of their 
power of control over:it, or of the actual course of 
dealing with it by appellant. It is not within the 
power of the parties, by the descriptive terms of their 
contract, to convert a local business into an interstate 
commerce business protected by the interstate commerce 
clause. (Citing authorities). 


Likewise in Chassaniolk v. City of Greenwood,: 
e91 Ue. SS, 584, 78 L. Ed. 1004, Mr. Justice Brandeis said: 


a "Chassaniol contends that all, the cotton is in 
interstate or foreign commerce from the moment it leaves 
the gin for Greenwood, or at least from the moment it is 
purchased at Greenwood by the buyer. The argument is 
that already at that time the cotton is destined for 
ultimate shipment to.some other state or country; and 
that to tax the occupation of the cotton buyer burdens 
interstate commerce, since the buyer at Greenwood is 


et 
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the inatramen teres by wnt dh the interstate transaction 
is initiateds The buginess involved is substantially 
like that described it Hederal Compress & Warchouse 
Cos ve McLean; and the rule there declared mst govern 
heres Ginning cotton, transporting it to Greenwood, 
and warchousing, buying and compressing it there, are 
each, like the growing of it, steps in preparation 

for the sale and shipment in interstate or foroign 
commercos But cach step prior to the sale and ship- 
ment is a transaction locai to Mississippi, a trans— 
action in intrastate commerce. Hence those engaged in 
performing any such local function may be subjected to 
an occupation tax, just.as the property used, or pro~ 
cessed, by them may be subjected to a property tax." 


Based upon the legal principles announced in 
the foregoing decision, it is inconceivable that the Bankhead 
Act can be sustained as a valid exercise of the power of 
Congress to regulate interstate commerce. The sole thing 
attempted to be done by the Act is to levy an exorbitant 
tax on the "ginning. of cotton". That the purpose of such 
tax is to discourage the raising of cotton in excess of the 
amount allotted to be exempt is too apparenttto require 
discussione That both the production and ginning of cotton 
are purely intrastate matters, exclusively within the 
control of the individual States, cannot be denied. Hence, 
it is confidently asserted that the Bankhead Act cannot be 
sustained upon the ground just considered. 


Is the Bankhead Act a Valid Revenue Measure? 


As a last-resort an effort will doubtless be made 
to sustain the constitutionality of this measure upon the 
ground that it is a valid excise tax which Congress had the 
power to levy upon the ginning of cotton. 


In reply to such contention plaintiffs aver: 


(1) That gaid Act is an attempt, under the guise 
of a so called tax, to regulate and. control the production 
and ginning of cotton. 


(2) That said Act is an attempt, in the guise 
of a tax which is in reality a penalty, to regulate and’ 
control the production and ginning of cotton. 


Plaintiffs further contend that it appears from 
the face of the Act itself that-it is in reality an un~ 
constitutional attempt, by means of a so called tax, to 
regulate the production and ginning of cotton, and they 
here undertake to demonstrate that face by an analysis of 
the Acte 


The caption says it is an Act: 


apo? 


(1) To place the cotton industry on a sound 
commercial basise 


(2) To prevent unfair comets on and bree ee 
in putting cotton into the channels of interstate and foreign 
CcCOmmercéee 


(3) To provide funds for paying additional 
benefits under the Agricultural Adjustment Act. 


(4) For other purposes. 


This Court knows that the subject of a legislative 
act mast be covered by the caption or it is void. Does. the 
caption here cover the subject of raising revenue for a 
public purpose, which is the only PORp OSS. for which a valid 
tax may be imposed? — ! 


Certainly subdivisions (1) and (2) have no | 
relationship to the question of revenue, and need no further 
comment. 


Subdivision (3) nore says “Meo provide funds 
for paying additional benefits under the Agricultural _ 
Adjustment Act." This Court is charged with knowledge of. 
the terms and provisions of that Act, and doubtless has. 
given some study to its terms and provisions. The Agri-. 
cultural Adjustment Act itself is believed by many, including 
the author of this instrument, to be unconstitutional, 
and it is under fire from many sources at this time. Whether 
it be constititional, or wiconstititional, it makes no 
pretense to being anytning other than an.emergency measure .: 
designed to stabilize the basic egricultural commodities, 
and to pay out doles to various %ypes of producers in 
exchange for their voluntary agreement to plow up cotton, 
kill livestock, reduce acreage, and forego other valuable 
rights. No student of. either law or economics will contend 
for one moment that benefits paid, or to be paid, under 
its terms and provisions are being used for public, or 
governmental purposes. Hence, it is clear that if the 
Bankhead Act is intended to raise funds for paying addi- 
tional benefits under the Agricultural Adjustment Act, 
such purpose falls far short of providing revenue for a | 
public purpose, which is the only purpose for which a valid 
tax may be levied. It is merely taking, by legal (7) coercion 
the funds from one class of citizens and handing them over 
to another classe 


Declaration of Policy. 


The first. section of this Declaration 42 put 
a restatement in fuller terms of the caption itself, and 
calls for no further discussion, 


The second section of this Declaration says the 
policy of Congress is declared to be: 


(1) To promote the orderly marketing of cotton 
in interstate and foreign commerce. 


(2) To enable producers of such commodity 
to stabilize their markets against undue and excessive 
fluctuationse 


(3) To preserve advantageous, markets for such 
commodity e 


(4) To prevent unfair competition and penalties 
in putting cotton into the channels of interstate and foreign 
commerce e 


(5) To more effectively balance production and. 
consumption of cotton. 


Thus in the declaration of this policy of Congress 
with regard to this so called revenue measure, there is not 
one word said about the raising of revenue. On the other 
hand, there is everything said, which could properly be 
said, about regulating the production of cotton, and stab- 
jlizing the prices to be received for samee 


The policy is declared "to relieve the present 

acute economic emergency", and is authorized to be kept in 
force by proclamation of the President if he "finds that 
the economie emergency in cotton production and marketing 
will continue or is likely to continue", Though this is 
claimed to be a revenue measure, it is not asserted that 
there is an "economic emergency" which requires the raising 
of funds for its relief. On the contrary, the emergency 
is affirmatively declared to be with regard to cotton 
roduction and marketing, and when the Court reads the 
legislative history and background of this Act, and the 
Court is authorized to do so, it will clearly be seen 

that the "economic emergency" thus refarred to is thet 15 
was claimed that there was an abnormal carry over of ) 
surplus cottone 


It is further provided in Sec. 3(a) that if the 
Secretary of Agriculture finds that two-thirds of the 
producers of cotton favor the levy of a tax on "the ginning 
of cotton" in excess of an allotment made to meet the probable 
market requirements, and determines that such tax is needed to 
carry out the policy of Congress above stated, he is to 
ascertain "from an investigation of the available supply 
of cotton and the probable market requirements the quantity 
of cotton that should be allotted" for the coming yeare 


Since the immediate question under consideration 
here is the restraint of the Bankhead Act for the crop year 
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1935-1936, it is particularly pertinent to consider how, 
and why, the Act is to be effective this year. 


In the first place, the President must find, and 
evidently has found, that the "economic emergency" will 
continue, or is likely to exist, before he issues his 
proclamation. That "economic emergency", as we have already 
secn, has nothing to do with raising revenue. 


In the second place, the. Secretary of Agriculture 
is to find that two thirds of the producers favor taxing 
the ginning of cotton in excess of the market requirments. 
If this is a true revenue measure why would not: all of the 
cotton be taxed? If it is not a regulatory measure to 
control production why would only the excess be taxed? 


In the third place, the Secretary must first 
find that the tax is needed to carry out the policy of 
Congress above stated. The policy of Congress plainly 
has nothing to do with the raising of revenue, and has 
everything to do with regulating the production of cotton, 
and undertaking to stabilize its markets and improve its 
prices Hence, here is a declared purpose that the Act is 
not to be effective for the crop year 1935-1936 unless 
the Secretary of Agriculture first finds that the tax 
will be needed to regulate cotton. 


Attention is next directed to the fact that 
Sece 3(c) expressly exempts 10,000,000 bales of cotton 
from the tax for the crop year of 1934-1935. This Court 
will take judicial knowledge of the fact that the official 
report of the Secretary of Agriculture recently released 
shows that the entire crop for 1934=1935 in the United 
States was less than 10,000,000 bales. This Court will 
further find, from an examination of the legislative history 
of this Act, that it was the avowed purpose of the Ad- 
ministration to secure a 40% reduction in the cotton crop 
for 1934-1935, and, if possible, to hold such crop dowm 
to 10,000,000 bales, or less. If this was, in truth and 
in fact, a legitimate tax measure why would it be provided 
that the entire crop, which it was desired to raise, .should 
be exempt from the tax? 


In close analogy to the above, it is to be noted 
that the Secretary of Agriculture is not bound by the 
10,000,000 bale allotment for the year 1935-1936, but is 
left to his discretion in proclaiming the amount of cotton 
to be exempted from the tax for that year. In determining 
the amount thus to be allotted he is instructed to ascertain 
that amount "from an investigation.of the available supply 
of qotton and the probable market requirements." In 
other words, the Secretary of Agriculture is to exempt 
from the tax for 1935-1926 all the cotton believed to be 
needed _ to meet "the probable market requirements." Such 


allotment, we are informed, has been fixed at 11,000,000 
bales for 1935-1936. If this be in reality a revenue 
measure why is the Secretary of Agriculture authorized 
to exempt from. the tax all the cotton estimated to be 
needed to meet the market requirements? 


Tax and Exemptions . 


By Sece 4 (a) the tax levied on the ginning of 
cotton is placed at 50 per centum of the average central 
market price per pound of lint cotton. The very exorbitance 
of the tax thus decreed speaks more eloquently than could 
words as to the real purpose of the tax. 


An examination of the legislative history of this 
Act will disclose that the tax was first placed at the 
arbitrary figure of 12 cents per pound, then changed to 
75 per centum, and finally. placed at 50 per centum. Such 
examination will further show that Chairman Jones, of the 
House Agricultural Committee, cited the case of Hill v. 
Wallace, supra, inthe committee hearings, and had the 
mistaken idea that the Act there declared unconstituional 
was so declared solely because the Court said the tax 
was so high it disclosed that no intent existed to raise 


revenue. He urged the lowering of the. rate so that it 


would not affirmatively appear from the bill that there 
was no real intent to raise revenue. 


Application for Certificates 


The following significant language is to be 
found in Sece 6 of the Act: 


"No certificate of exemption shall be issued and no 
allotment shall be made to any producer unless he 
agrees to comply with such conditions and limitations 
on the production of agricultural commodities by 
him as the Secretary of Agriculture may, from time 


to time, prescribe to assure the cooperation of such 


producer in the reduction programs of the Agricultural 
Adjugtment Administration and to prevent expansion 

on lands leased by the Government of competitive 
production by such producer of agricultural commodities 
other than cotton and the allotment of andcertificates 
of exemption issued to any producer shall be subject to 
revocation on violation by him of such conditions and 
limitations, and no criminal nenalties shall apply to 
the violation of this provision." 


The Court will doubtless recall that on the 
hearing of this cause, in desperation defendants! counsel 
sought to show that the above quoted provision had not been 
enforced by the Secretary of Agriculture. Regardless of 
whether it has been enforced, the Act itself clothes 
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the Secretary with the power to deny a producer exemption 
certificates to which he would otherwise be entitled 

unless he "agrees to comply with such conditions and 
limitations on the_production of agricultural commodities 
by him as the Secretary of Agriculture may, from time to time, 
prescribe to assure the cooperation of such producer in the 
reduction programs of the Agricultural Adjustment Adminis=.« 
tration". Thus not only does this so called revenue act 
give the Secretary of Agriculture autocratic power to tell 
the farmer of Texas how much cotton he may raise, but it 
enables the Secretary to refuse exemption certificates 

to him unless he agreés to reduce any end all other crops 
the Secretary may see fit to tell him to reducee The "Rs" 
are clearly confused. This is reeulation, no revenuce 


Exemption Certificates 


Sec. 9(d) is perhaps the most remarkable 
provision in the entire Act when viewed from a revenue 
standpoint. It is expressly provided that the exemption 
certificates may be transferred or assigned, under the 
direction of the Secretary of Agriculture. 


A practidal illustration of this situation is 
believed to be helpful. Under the allotment originally 
prescribed by the Secretary farmer A was rewarded exemption 
certificates to cover 100 bales of cotton and farmer B 
was awarded exemption certificates to cover 50 bales. 
Before the end of the crop year it develops that farmer A 
will only need certificates for 50 bales, but farmer B 
needs certificates for 100 tales. Under the theory of 
the Act farmer B, would be required to pay the tax on 
his 50 bales that exceeded his allotment, but, under 
the above provision, he may obtain farmer A's excess 
certificates and thus escape the payment of the taXe 
If there “is any other law in the Federal Statutes, or 
the Statutes of Texas, with a similar provision in it, 
such law has escaped the attention of the author of this 
instrumente | 


In this connection, the Court's attention is 
invited to pages 82-84 of the Hearing before The Committee 
on Agriculture House of Representatives, Seventy Fourth 
Congress, First Session on H. R. 5578 to "Amond the Cotton 
Control Act! held Pebs 20-25, 1935, whermuan it 1s stated 
that through a pool set up in Washington by the Secretary 
of Agriculture, as of December 1, 1934, $9 553,736.71 | 
had been realized in the exchange of these certificates. 


The Gourt will also recall that the representative 
from the Secretary's office who testified on the hearing of 
this bill admitted that by the end of the 1934-1935 crop 
year the amount of certificates handled through the pool 
was $15,000,000.00. 
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The Court will also take judicial knowledge of 
the fact that the Secretary of Agriculture has recently 
issued a report wherein he stated that in addition to the 
certificates handled through the pool, it was estimated 
that some $10,000,000.00 worth of certificates had been 
privately exchanged. 


A particular illustration of the qperation of the 
pool may be thus show. It is known that Texas produced 
less cotton than was allotted to this state whereas Mississippi 
had a bumper crope Texas farmers sent their surplus 
exemption certificates to the pool in Washington. The pool 
in turn sent them to Mississippi, sold them for the Texas 
farmers to the Mississippi farmers at a reduction (under- 
stood it was on-the basis of four cents a pound), collected 
the money and remitted it to the farmers in Texas. Thus 
the $15,000,000.00 handled through the pool went to 
the farmers who owned the exemption certificates. So long 
as no more cotton was actually produced than had been 
previously allotted, the Government was satisfied. It was 
not seeking revenue, it was merely controlling production. 


It is an established fact that notwithstanding 
the enormous, expense to, which the Government. was put in 
enforcing the Bankhead Act for 1934-1935, only the compara~ 
tively insignificant sum of approximately $800,000.00 was 
realized as taxes, whereas something like $25,000,000.00, 
which would otherwise have gone, to the Government as revenue, 
was, through the assistance of the Government, bartered 
between the farmers in varioussections of the country. 


Appropriations Authorized 


Sece: lo Ce) provides that the proceeds realized 
from this tax are to be made available to the Secretary of 
Agriculture for the purpose of carrying on the cotton 
program of the Agricultural Adjustment Administration, and 
for administrative expenses and refunds of taxes under the Act. 


This Court will take judicial knowledge of tne 
fact that the "cotton program" thus referred to was strictly 
one of reduction in the production of cotton by means of the 
plow up campaign, voluntary agreements to reduce the acreage 
devoted to cotton in exchange for Government checks, etc. 
Thus it will be seen that the farmer who oroduced more cotton 
than was allotted to him, was required to pay an exorbitant 
tax on the excess, and the money thus paid was used to carry 
on the reduction program. 


Before leaving this rather hurried analysis of the | 
Act, attention is called to the broad powers conferred upon 
the Secretary of Agriculture under the terms of this Act. 
His control and domination of the situation will be dealt 
with more fully under the discussion of the invalidity of 
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the Act because of the delegation of legislative powers. 

For the present, however, it is deemed significant to point 

out that the Secretary of Agriculture, who normally has 

no duties in connection with the enforcement of true revenre 
measures, since such powers and duties are usually vested 

in the Treasury Department, is made the dominant factor herein. 
It is even provided that if he fails to make an allotment 


for a given year, there shall be no tax for that year. 


If it was truly a revenue measure would this situation exist? 


Before taking up the authorities dealing with 
this phase of the case, the Court's attention is invited to 
the legislative history of this Act, for in ascertaining the 
purpose of a statute the Court is aibhoxad to take into 
consideration such legislative history. Some of the au- 
thorities warranting such procedure are the following: 


Church of Holy Trinity ve United States, 
143 U. S. 457, 36 LeHd. 226 
(Title tay be considered) 


Stafford vs Wallace, 258 U. S. oI) 66 L.Ed. 735, 
(Committee hearings discussed) 3 


United States ve Katz, 271 U. S. 354, 70 L. Ed. 986. 
(Committce Boporys considered) 


United States v. New York and Cuba Mail Steamship Coe, 
209. So MOO OMe Cds Ic taut 
(Statements of committoe members considered) 


Ex parte Williams; 2772U.08. 267, 205 Eds 877 
(Statements of members in charge of bill on 
Floor considered) 


To aid the Court in this task there is tendered 
with this brief the "Hearing Before the Committee on Agriculture 
House of Representatives, Seventy Third Congress, Second 
Session, on H. R. 8402." This pamphlet is headed "Bankhead 
Cotton Control Bill". | 


Another significant fact is the ficant fact is the particular 


committee to which it was reforred, and by which it was 
reported out and sponsored. Revenue measures do not usuall 


come from this committee. 


While the entire document will prove interesting, 
and very enlightening, the Court's labors may be lessened 
somewhat by the following oxcerpts therefrom: 


Mr.e Cx. A. Cobb, Chief of Cotton Section Agricultural Adjust- 
ment Administration. 


P. co "The bill before you is an attempt to regulate 


production,: as far as production can.be regulated, recognizing 
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the limitation factors so as to bring about a Walance between 
supply and demand for cotton.!! 


P. 2. "Our objective at the present time, and that is the 
purpose of the measure presented here, is definitely to 
continue our efforts of adjustment until we can bring about a 
balance between supply and demand." 


P. 3. "The bill which is before you is an attempt to 
bring about the stabilization of sound economic conditions 
in the South." 


eos Hin wone preparation of this bill we have had as our 
main objective the objective that I have just emphasized, 


that_as far as possible we should balance our. supply and 
demand for the future." . 


P. 4. "We have found that ms producers feel that a 


" 
tax is the most desirable device for bringine about control. 


P. 10. "MR¢ HOPE. Can you give me the figures or the 
percentages showing which one of the three plans seems to be- 
the most popular among those to whom you sent the questionaire? 
"MR. COBB. Plan (c), 42 percent. . 
"WR. HOPE. That was the last plan? 
"MR. COBB. That was to require that when a majority 
of cotton producers have approved an acreage reduction program, 
all cotton producers would be compelled to accept the program 
and make the necessary reductions in cotton acreage, even to 
the extent of licensing each farme 
"(a) was SL percent; (b).27 percent. Both of those 
are in favor of a tax, and 3 is-not necessarily in favor of a 
taXe 
"(a) is the plan to impose tax, and (b) is the gin 
control: of the number of bales each producer may gin or sell. 
"MR. HOPE. (a) is the plan that would impose the 
tax? SED alle ; 
"MR. COBB. Yes, This bill has the tax feature, and 
woul use the tax as a device to bring about effective control. 
"VR. BANKHEAD. There will be no revenue required? 


"Re COBB. , The purpose is not for revenue, Congress- 
man Hope, but is to be used as a device to bring about effective 


controle 

"Now, are there other questions? 

"THE CHAIRMAN. I would like to ask you a question. 

"MR, COBB. Yes, Mr. Chairmon. 

"THE CHAIRMAN. I assume from your statement that it 
is not your, thought or the thought of the Administration to : 
reduce cotton to the domestic consumption basis; this is 
simply to adjust the production of cotton to its proper place 
in the world picture." 


P. lle "THE CHAIRMAN. Do you fecl that it is necessary to 
reduce the cotton production in America to 9,000,000 bales in 
order to accomplish that result? 
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"MR. COBB. We have nad considerable discussion on on 
that point, Mr. Chairman, and the Senator and I have agreed to 
raise that to 10,000,000 bales: personall y I would prefer 
10,000,000 balesy Tt I _ think it is highly desirable that we eke 


provision for 10,000,00( 10,000 bales of cotton." 


P. 12. "MR. CUMMINGS. I would like to ask this question: 
As I understand it, the object of this bill is to increase the’ 
price of cotton? evil are 

"MR. GOBB. Yes, to Stabilize the price." 


P. 13. MRoSGLRCHRI Sa yan noe not had an opportanity to study - 
the bill enough to know just what : it provides, in a few words. 
Can you tell me in just one or two words just what this bill 
would do? I do not want more than one or two sentences. 

mR, COBB. This bill is an attempt to hold American 
cotton production down to. the amount needed to take care of the 
supply; and to pone! the amount flowing eae. the pone me eee 
trade. 

"MR. GILCHRIST. I mean, the ee | soe the bill. 

"MR. COBB. The machinery of the bill? 

MR. GILCHRIST. “Yess 

"MR. COBB. The machinery of he. bill. would be the 
Department of Agriculture and its employees, perhaps more 
particularly stated the Agricultural Adjustment Administration 
at the present time and aS long as it. functions, and then of 
course the cotton section’ would have the responsibility of 
applying the bill to the program, and this would be applied 
through the extension force, which means the directors of 
the extension work, and the: agents in extension work, the county 
extension agents, and through the county control associations, 
which have been organized to carry on the emergency movement, 
that has been put into effect since the enactmont of the Agri- 
cultural Adjustment Act." 

"MR, CHAIRMAN. Then when ane allotment is madé 
if aman produées more than his allotted number of bales he 
is ap to pay a tax for the, ginning of that cotton, 
and that tax as it is now provided. in the bill would be 
practically a. prohibitive tax. 

"MR.--COBB, That is, if he sola the cotton." 


P. 16. "MR, FLAWTAGAN. I do not know a great deal about the 
cotton situation, Mr. Cobb, because we do not raise cotton in 
my state. But, the thing that is worrying me about this bill 
is this: It seoms to be an attempt to regulate, cotton produc- 
tion by the imposition of a tax. Is that right? 

"MR. COBB; at is right. 

"MR. FLANNAGAN, Could that be ddte? 

"HR. COBB. I will have to ask the lawyers to answer 
that question, Mr. Flannagan." 
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P. 32. "It is not my purpose to attempt to discuss in any de- 
tail some of the legal and constitutional questions that might 
be involved in this measure. But there is one specific point - 
to which I would direct. the attention of this committee. Under 
the measure aS now drawn it sets up a permanent machinery for 
the regulation and control of the marketing, if not the actual 
production, of cotton. It has been suggested to me by some 

of our attorneys that if this measure should be challenged in 
the courts, the position of those whose duty it would be to 
sustain it would be materially strengthened if the measure was 
enacted only for the duration of an emergency. If the committee 
agrees that this suggestion is valid, it might be well to 
include in the title ‘of the bill a declaration of emergency." 


ENATOR JOHN H. BANKHEAD 


P. 82. "Theyknow, because they followed that-ansvier- 

with a specific indication of a method of control, -either 
one, by the imposition of a tax which they. knew, as we know, 
$s intended to limit the supply of cotton, or, second, by 
the definite total that may be ginned; or, thrrd,.2by. 
licensing every farmer so as to bring sbout compulsory 
control." ae ph 


P, 92. "MR. GLOVER. And I was almost convinced taat we 
ought to have such a plan. What is your judgment now concerning 
the tax feature of it; do you want that as a part of the control 
plan? ; ae ee 

NSHNATOR BANKHEAD. Mr. Glover, whichever one is more 
clearly constitutional. The bill which was originally intro- 
duced undertook to control it at the gin; in other words, to 
issue the allotment: certificate and each producer mast be pro- 
vided with a baleage-control allotment and only cotton covered 
by an allotment certificate. And that very subject has been 
very widely discussed in the South, and, of course, would be 
effective.e And in my judgment if we can take the National 
Industrial Recovery Act asia basis for the authority granted 
to Congress to regulate interstate commerce as being velid, 
certeinly we could apply it to a raw commodity. practically 
100 per cent of which, either in the raw state of the manu- 
fectured state moves in interstate end foreien commerce. 
But, the only point there is to get a method to make whet 
we went to do effective, and I tnink this Aossity PTenkLy: 
I changed the plan on the request of tne President. He 
Consulted lawyers and others and he thought the tax basis 
would be better, , 

"MR. GLOVER. Yes. 

NSEWATOR BANKHEAD. And that is a point where I could 
not proceed further. 

WR. GLOVER. As a legal safeguard would it not be 
well to consider in the beginning of this bill a statement to 
the effect that an emergency exists? 
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NSENATOR BANKHEAD. The trouble about that is this, 
and I think the President fully agrees with me, that this is 
something that ought to remain on the books, not only for use 
this year but the future." ; 


P. 98. "SENATOR BANKHEAD. I understand,, but my thought is 
that if we want to accomplish the thing, and I know we are 
going to try to do it, that we want to work it out on. a 
permanent basis." . 
USENATOR BANKHEAD. None whatever, Mr. Chairman. 
I have but one objective and everything else leads to it. 
My objective is to control the number of bales of cotton 
produced." ee Nes 
"SENATOR BANKHEAD. On some compulsory basis, .on | 
a basis that would allot to each farmer the number of bales 
that will move into the channels of trade. eS 
THE CHAIRMAN. We akl understand that is what is 
desired. . ae 


Pp. 99-102. “SENATOR BANKHEAD. I will furnish them for the 
record; yeSe ‘ 

NTR CHATRMAM. Now, there is another proposition: 

Of course, one of the difficulties arises in levying a tax; 
levying a tax for revenue purposes end levying a tax for 
regulatory purposes. I was a member of the committce when 
the grain taxing act was drafted, usthg aS a basis the 
McCray case, levying a tax of 20 cents a bushel on the sale 
of futures wheat: in the market- =..." ,:.: | 

NSHNATOR BANKHEAD. Contracts for the. sale of - 

TUR CHAIRMAN. On contracts for sales of futures. 

"SENATOR BANKHEAD. YoOS. wes - 

ITER CEAITIC.  Waich provided an exemption for 
exchanges which complied with certain rules and regulations, 
and the court citing the McCray case.and differentiating, 
held that that was unconstitutional as it was an attempt » 
through the texing power, under the guise of using the taxing 
power to regulate; and thoy said that the tax was so high =~ 
that no revenue was contemplated. And, that is one of the 
phases that presents itself in this bill. a ee | 

"Now, that case was decided on May 15, 1922, sateune Y 
seme time the second child-labor crse was decided. Bo th 
of those were ceses undertaking to tax, not with the idea of 
securing revenue, but with the idea or rogulntion. I would 
like to have your discussion on that. | 


(Here follows an attompt by Senator Bankhead Le eS 
to differentiate the case referred to. AS the cases themselves 
will be cited end discussed fully in this brief, the discussion 
will be omitted here). 


NTE CHATRMAN. I think when you are putting the tax 
so high, as you have it in this bill, that we would like to have 


a an 


something in the record to distinguish that from the cases just 


ile ttt ite ANN 


cited. Whatever we do we want it to be offective.. I do not, 


Gates 


went to be put in the position of simply enpearing to try to 


do something that is going to be held back on some constitutional 
eround. : 


of course, Mr. Cheirmen. Taore is no use doing 
eta ae Sty 


NSTITATOR BATKHEAD. It mist be made cfrec 
in 


“TSE CHAIRMAN. For instance, in the McCray case, they 
Sustained the olecomargarine tax on a finding that it Was not 
for the purpose of regulation, but as a matter of fact it did 
produce some revenue and would be just as effective as if it 
had produced several millions of dollars. Phere 
. UDhe last paragraph of that case it is conceded that 
if the tax is put up high enough to make it prohibitive it will 
be illegal. . carreras Pe on EEC 
NSENATOR BANKHEAD. Now, you have not covered this 
point. At least this distinction has not been ‘brought oute, In 
the two cases you refer to as the direct taxing’ cases; one is - 
on income; that is in the child labor case which undertakes 
to put a tax on income and uses the tax as: a vehicle to prevent 
shipment in interstate. commerce. ans 
"That is not a property tax. This is not a direct 
levy on production. This is a sales or a processing tax 
which takes the proposition entirely without. the rule in the 
cases that you have in mind.. This tax is only collected 
on the sale of, the cotton. It docs not in any sense regulate 
production; it does. in an indirect way control the: anount of 
production,-.and.dt does in a Way go to the method of collection. 
“THR CHAIRMAN. Do you feel ‘that ithe text 1S so worded 
that it is not. apparent on the face of the: bill: that the tax 
is levied not-for. revenue but. for the purpose of putting this tax 
so high that_you can effectively control and regulate the pro- 
duction and interstate Sales? ..: SS Readies 
NSENATOR BANKHEAD. Of production, No. 
'THE CHAIRMAN. Perhaps not directly, but it indirectly 
affects production... i sopgries 
NSENATOR BANKHEAD. I think it does affect production, 
indirectly, Now, here the tax is payable only in the event 
of. Sales of cotton. That brings it squarely within the oleomerga- 
rine case and the bank note case (the Veazie Bank v. Fonno 
(95U io. eooS)< oi 
"THE CHAIRMAN. But the oleomargarine case is clearly 
distinguished, In that case the tax wa8 not made to a point 
of making it prohibitive. It was levied to a point where it 
did produce revenue; it permitted the collection of revenue ~ 
in considerable amount. ty 
“SENATOR BANKHEAD. But it wes not imposed as a tax 
for revenue only. mE 
UTHER CHAIRMAN. Well, in the last paragraph in the 
McCray case it is conceded the tax might be so high that it would 
be apparent that it was not sntended for revenue and therefore 
it would be illegal. Therefore the revenue was one of the facts 
found in that case. 
eee by em NOP presenting these questions; you understand, 
to be captious, Senator. : 


"SENATOR BANKHEAD. I know. 

"THE CHAIRMAN. I am simply trying to make the record 
as complete as possible.. 

USENATOR BANKHEAD. I understand your motive, Mr. 
Chairman, and I am glad to have these questions raised." 


P. 103."THE CHAIRMAN. Mr. Flannagan. . 
(MR. FLANNAGAN. I just want to see if I understood 
what you said. I understood you to say, Senator, that the 
taxing provision in the bill could not be construed as 4 tax 
to regulate or control production. 
"SENATOR BANKHEAD. Not directly to control production, 
because it does not prohibit a sale. Any man can sell. 
"MR. FLANNAGAN. He can sell. 
"SENATOR BANKHEAD. YeSe 
"MR. FLANNAGAN. But is not the’ primary Pane! of 
this bill to regulate and control the production of cotton? 
"SENATOR BANKHEAD. Yes, ond personally. I think that 
you could put a prohibitive tax on itt eS an article in inter 
state commerce. 
"Let me read Oe a Sentence from the oleomargarine 
case .(L95RU. coe ay 
"The Oleomargarine Act imposing a tax of one quarter 
of 1 cent on oleomargarine artificially colored any shade 
of yellow so as to look like. butter ond 10 cents a pound 
if so colored, levies an excise tax andnis not uaconsti- 
tutional as outside of the powers of Congress, or an 
interference with the powers reserved to. the States, nor 
can the judiciary declare the -tax void because it is too 
high or because it amounts to a destruction of the business 
of manufacturing oleomargarine,-nor because it discriminates 
against: oleomargarine and in favor of butter.! 
Pp. 106-105. "THE CHAIRMAN. What is that. decision? 
"SENATOR BANKHEAD? Theat is the oleomargarine case, 
McCray v. United States. 
"THE CHAIRMAN. But they also say in the last para- 
ereph that the tax would be raised to a’point where it would be 
prohibitive and thus unconstitutional. 
"SENATOR BANKHEAD... The last paragraph in that decision? 
UTHER CHAIRMAN. ‘The last paragraph in the McCray case. 
UMR. FLANNAGAN. What is that citation? 
"SENATOR BANKHEAD. -This is from 195 U. S., McCray 
Ve United States. At page 54 the-court says: 

"ttt is, however, arguel that a Lawful power may be 
exerted for an unlawful purpose, and thus by abusing the 
power it may be made to accomplish ‘a result not intended 
by the Constitution, all limitations of power must dis- 
appear, and the grave function lodged in the judiciary, 
to confine all the departments within the authority 
conferred by the constitution, will be of no avail. This; 
when reduced to its last analysis, comes to this, that 
because a particular department of the Government may exert 
its lawful powers with the object or motive of reaching 
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andend not justified, therefore it becomes the duty of 
the judiciary to restrain the exercise of a lawful power 
whenever it seems to the judicial mind that such 

lawful power has been abused. But this reduces itself 
to the contention that, under our constitutional system, 
the abuse by one department of the Government of its 
lawful powers is to be corrected by the abuse of its 
powers by another department.? 


"THE CHAIRMAN. But in the last paragraph the court 
does point out that they had imposed a tax up to a place where 
it was prohibitory that it would be the cxercise of an authority 
not conferred. 

In the case of Hill v. Wallace it is stated: 

"tte Constitution expressly limited the taxing 
power of Congress to certain purposes. It conierred on 
Congress the power to lay and collect taxes, duties, imposts, 
and excises to pay the debts ad provide for the common defense’ 
and general welfare of the United States.! 

tend, 'That there is no warrant for saying that a) 
any time the power to lay internal taxes had any other legitimate 
purposes than the raising of revenuc!. And then thoy procecd 
to hold ‘that it cannot be used for the purpose, when it is 
manifest, of regulation. 

Now, I was wondering in view of that decision 
and in view of the child labor tax case to which they refer, 
and in which they cite the Hammer v. Dagenhart case’ in which 
Congress enacted a law to prohibit transportation in interstate 
commerce of goods made ata eECtOLy and in which ne court 
Says, in the child labor case: 

"'tIn the case at bar, Congress in the name of a 
tax which on the face of the act is a penalty seeks to do the 
seme thing, and the effort must be equally futile.' 


'MR. FLANNAGAN. What case is that? 
"MR, CHAIRMAN. That is the child labor case. 
"SENATOR BANKHEAD. Yes. 
"THE CHATRMAN. That is the child labor case which 
was decided on May 15, 1922. 
IMR, FLANNAGAN. What is the reference to that case? 
"THE CHAIRMAN. The reference is 259°U, Ss. pe dO, 
known as the child labor tax case, and it is a more recent case 
than the one from which the Senator was rea.ing, The other 
child labor case was decided in 195 U. S., and this case in 
259 U. Ss And so far aS I am able to learn the Supreme Court 
of the United States has not rendered any more recent decision. 
"SENATOR BANKHEAD. What was that case? 
"THE CHAIRMAN. That is the child labor tax case. 
"SENATOR BANKHEAD. In 259 U. S.? 
NTHTE CHAIRMAN. 259 U. Se pe 20- © 
"SENATOR BANKHEAD. Yes; I have that here. That was 
an act to levy an income tax on tne net income. 
NTHE CHAIRMAN. There was one that levicd a tax 
of 2 per cent on certain types of articles ond a quarter of a 
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cent on others, [I believe this particular one levied 10 
per cent on the entire net profits received. 

"SENATOR BANKHEAD. Well, I consulted the legal 
department of the Agricultural Adjustment Administration when 
it was decided to put this method into the bill, and the lawyers 
wrote this provision which is included here. 

"THE CHAIRMAN. Yes. 

"SENATOR BANKHEAD. I also had the Attorney General 
send a lawyer down from his department and we conferred about 
it, and while I have no pride of opinion about it, I simply 
want to State that is how it was arrived at." 


There are also tendered with this brief copies of 
pertinent Congressional Records covering some of the debates 
on the floors of the House and Senate 


HE. Spo of March 10,. 1934, the Court's 
attention is directed to p. 4282, where Mr. Doxey, who was - 
explaining the bill because of the indisposition of Chairman 
Jones, Said: 


"Te a bale of cotton above and beyond the allotment 


is raised there is a tax due oh that bale. Thé purpose 
of this bill is not only to bring about more parity 
between production and consumption but is an effort to 
- faise’ the price.of. cotton by eee the production 
of cotton, and everyone who is a friend of the DAS 
will acknowledge this principle." 


Also to p. 4282 where Mr. May questioned the 
constitutionality of the bill, and was referred to 9 brief 
on file in connection with this question. It will be stated 
for the information of the Court that we have access to this 
brief, and are furnishing copy of same’ with this brief, 

The authoritics there cited will iss le discussed in this 
DrIeL, Chee a 


Also to the statement of Chairman Jones, on pe 4282, 
which reads as follows: al 


"Mr. Jones. Thero are numcrous instances of 
specific taxes, like the tax on ginning. We have levicd 
@ processing tax. The court has sustained a tax on bank 
note issues, a tax on oleomargarine, and on-many other 
Specific activities. These matters were gone imto in 
the hearings. There is no question about the right to 
lévy a tax. The only question that arose was whether 
We COULOW ZO) GG the point at’ which the tax would become 
prohibitive, and that was the reason the committee 
cut the tax down from the point where it. would probably 
have been prohibitive to the point where it would 
produce some revenue a nus be within the’ oe of the 
Law," wipes | 


Ris ee 
Also to p. 4284, where Mr. Doxey said: 


"The only way we know how to raise the price is to 
reduce and restrict production. Il do not mow how to 
restrict production except by the voluntary method 
that we are using, and that has certainly been 
wonderfully successful, in my humble judgment? 

"Yow, to supplement, aid, and assist that plan, we 
arc limiting in this manner, for a brief period of time, 
our cotton production, I feel this method will be about 
as complete a program aS we could hope to get under the 
circumstances, end I hope I am not wrong." 


Also on p. 4284 to the following: 


"ir. Wadsworth. Mr. Chairman, Will the gentleman 
yield? ‘ 
"Mr. Doxeye I yield. 
tur. Wadsworth. Has the gentleman given any 
thought to this: As I understand it and as he has ex- 
plained this bill, the cotton farmer is forbidden 


or may be forbidden, by. the Secretary of Agriculture 


to raise any other crop salable for cash on the acreage 
which is abandoned for the cultivation of cotton. Is 
not that right? mi tai 

"wr. Doxey: That he may not enter into serious 
competition with any other basic agricultural: commodity. 

Wir. Wadsworth. That includes corn. 

"Mr. Doxey. Certainly, end wheat also. 

yr, Wadsworth. Would they raise wheat in your 
country anyway? 

tir, Doxey. In our country we can raise most anything; 
put we will stick to cotton if you will help us, and if 
you do not help us, we-shall be forced .to g0 to something 
else," ye 5; 


Also on pe 4285 where Mr. Doxey said: 


"Furthermore the principle of this Bankhead Bill 
is compulsion." 


Also on pe 4286 where Mr. Doxey said: 


lone of the purposes of this bill is to equalize 


existing inequalities; snother is to safeguard a fair 


end just administration of its principtes. It gives the 
Secretary of Agriculture wide discretion and broad 

powers in enforcing the program contained in this measure, 
as a supplement to the Agricultural Adjustment Act. 

'Bvery bale that 4s tax exempt is to be identified 
as well as every bale upon which a tax must be paid is 
also identified by special 'Markings and tags'!. Whenever 
a bale tag is securod, the tax is due, itodt. 1S. 10 0 
exempt cotton. The ginner is held responsible for the 
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tax. Who pays: it is another question that remains to be 
seen when and if the measure is put into operation. 
We all have a right to our opinion." 


Again on pe 4287 where he explained the purpose 
of the bill as follows: 


"Its purpose is to place the cotton industry on a 
sound commercial basis, to prevent unfair competition 
and practices in putting cotton into the channels of 
interstate and foreign commerce, to provide funds for 
paying additional benefits under the Agricultural 
Adjustment Act, to relieve the present acute economic 
emergency devoted to cotton production, to more effectively 
balance production and consumption of cotton, to raise the 
price of cotton. by limiting ‘the production thereof, 
and for other purposes. 

"This bill is designed to supplement the cotton 
program of the Agricultural Adjustment Act and to make 
effective by preventing those who do:not cooperate from 
destroying the present cotton program. 

'Regardless of what objections that may be raised in 
this bill, our committee felt, and you all know, that 
if we. do not raise more than 10,000,000 bales of cotton 
for any one year during the life of this bill 
there will be no necessity for putting the machinery 
provided herein into operation. In that event, no harm 
will be done by enacting this bill into. a.law as an 
emergency measure only. Much good.will be accomplished 
by having 1t, so to-speak, as a 'safety valve in case 
the proce aa of cotton exceeds the 10, sg 000 bale mark 
and it is properly administered." 


Again on p. 4288, where Mr. Marshall, speaking 


in opposition to the bill, saids 


"In my opinion, ‘the farmers of the United States 
will rise up en masse and protest against the principle 
of tnis bill, that it is. a complete regimentation of ag— 
riculture. 
"Now, this tax is, to my mind, absolutely a pro- 
hibitive :tax. There. will not be any revenue raised in taxes 
because of this law. There is no tax anticipated by the 


‘sponsors of the bill; there is no tax desired by the 


sponsors of the bill. If this bill in its operation 

should work out in that way to produce a tax, it will defeat 

the purpose of the bill. There will not be any tax, and 

the purpose of the bill is to control production of cotton. 
"T am not going to deal in detail with the con 

stitutional features of the Dill, bute] think if any 

court is called upon to pass on its constitutionality 

it. will decide that you cannot control the production 

of:cotton in this:manner. This bill attempts, under the 

guise of a tex, to prohibit or control -production, 


sat EA age 
Also on p. 4290, where Mr. Glover said: 


"Mr. Glover. Mr. Chairman, during the last 10 days 
more attention and study has been given to the marketing 
of cotton than was ever given to it in the past by this 

.sCongfess. The first bill on this subject was introduced 
in this session of Congress by Senator John Bankhead, of 
Alabama. Hearings were had on his bill before the 
Senate Committee and I attended as many of those hearings 
as iI ‘could. age o 

"Tt was foumd that in as much as the bill carried 
a revenue feature that under the Constitution of the 
United States the bill would have to originate in the 
House. Senator Bankhead's brother, Hon. William B. 
Bankhead, introduced the bill in the House and it was 

- referred to the Committee on Agriculture, of which I 
have the honor to be a member. 

"The two brothers appeared before our committee 
in advocacy of the bill and stated that they were not 

"wedded to the. language of the bill so much as they were 
to the principle of control of orderly marketing. 

"The President of the United States, Franklin D. 
Roosevelt, in a letter to our chairman, Hon. Marvin Jones, 
stated that he was for the principle of the Bankhead bill. 

‘His letter reads as follows: 


'My dear Mr. Chairman: As you know, I have watched 
the cotton problem with the deepest at*tention during 
all these months. I believe that the gains which 
have been made-—’ and they are very substantial — must 
be consolidated, and, insofar as: possible, made 
permanent. To do this, however, reasonable assurance 
of crop’ limitation must be’ obtained. 

In this objective the great majority of cotton 
farmers are in agreement. I am told that the present 
poll by: the Department of. Agriculture shows that at least 
95 per. cent of the replies are in favor of some form of 
control. . 
"My study of the various methods suggested leads 
me to believe that the Bankhead bills in principle best 
cover the situation. I hope that in the continuing 
emergency your committee can take action.. . 

Sincerely yours, 

Franklin D, Roosevelt.!!! 


Also on pe 4293, where Mr. McGugin, speaking in 
opposition to the bill, said: : 


"Now, let us come to this bill. Whereas in the 
beginning it was a voluntary program, and the individual, 
free-born, God-fearing cotton raiser of America could 
join such program if he wished to do so voluntarily, 
but when you pass this bill, what is the position of 
the cotton grower? He will either join and let the 
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Government dictate and control the use of his land or 
the Government will tax him out of existence. Boil it 
down and it is nothing less than legalized racketeering 
on the part of the Government to undertake #0 do’ 
indirectly what it has no right.to do under the ‘Con~ 
stitution directly. Under the Constitution, the Congress 
of the United States has no more interest in a farm down 
in Texas than it has in a farm in England, but by this 
act, indirectly, Congress will exercise control over that 
farm in Texas, by using the! power of taxation and saying 
to the man who operates that farm, 'You will produce 
what the Government at Washington tells you to produce, 
and if you produce more we will tax it and take it away 
from yout, That is an artful way. of the Government of 
the United States exercising control and domination over 
real estate within the borders of the respective States, 

"Mr, Bankhead: Will the gentleman yield? 

"Nir, McGugin. No; I:cannot yield now. I must finish, 

"That is a power which is reserved to the States, 
My heart goes out to you southern Representatives from the 
Cotton Belt. I know the cotton producer is in distress, 
and he has been led to believe that this bill is going to 
give him a ray of hope. I do not believe that down in the 
bottom of his heart one Democratic Cofigressman in the South 
out of ten, really believes in the: principles and precepts 
of this bill, I still believe. that you Representatives 
from the great and gallant South. still believe in the 
fundamental principles of the sovereignty of the States. 
I do not believe that you want-to come here and make your 
States subservient to the Federal Government; however, 
in the political oxigencies growing out of the depression, 
probably some of you think you must vote for this bill, 
but you will live to rue the day when you place the 
Southland under the domination of a Washington bureau.!! 


Again on pe 4293, where he. quite truly observed; 


i, It is-said this bill te sustified upon the ground 
that the tax cannot be applied unless there is a favorable 
referendum. I challenge the vote. It is not an honest 
vote, They tell us the Secretary of Agriculture has taken 
a referendum, All right; that is not an honest votes it 
is not a fair vote. Why, one of the Democratic members 
of the Committee on Agriculture’said it was a vote taken 
of 22,000 planters and that there were more than 22,000 
cotton producers. in-his own district. There newer will be 
an honest vote. This bill does not sct up any machinery 
providing for an honest vote — just send out a maileorder 
referendum. If the timc has come that we are going to 
operate government in the United States on the basis 
that the clocted Representatives under tho Constitution 
will abdicate, delegate their authority to the secrctary 
of Agriculture and tcll him to act upon a mail-ordor 
referendum, then the time has come when tho disnity  _ 
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of the great democracy of the United States has sunk 

far lower than our forefathers ever expected it to 

sink. If you believe in this, stand up here like leg~ 
isletors under the Constitution and vote today for the 
tax that you want to levy. The idea of transferring 

the taxing functions of the Government from the Congress 
to the Secretary of Agriculture, with him instructed to 
exercise it upon a mail-order referendum! That kind 

of government docs not rise to the dignity ODMLGLOCT. 

to say nothing about the dignity of common sense," 


Also on pe 4295, where Mr. Whittington said: 


"J advocate the passage of this bill because I 
believe there must be compulsory control." 


Again on pe. 4296, where he sccks to justify this 
bill on the ground that it is an omcergency measure, and sayss 


"J am glad to answor the question, I do not want 
to evade, and I wish I had the time to discuss, the 
logal phases of the legislation. I would be glad to 
discuss the constitutional provisions, as I say, if I 
had tho time, but I make this statement with respect, 
to the so called Child Labor cases. There were two of 
them, -One was declared to be unconstitutional by the 
Supreme Court of the United States becavse it undertook: 
to regulate the intrastate business of ranvfacturing 
concerns employing child labor (247 U. S, 251). The- 
othor was declared to be unconstitutional because the 
Supreme Court of the United States held that the tax 
was prohibitive; that it was a penalty in the name of a 
tax, and thus void (259 U. §. 39), There was no emer- 
gency. Probably the most important phase of the legal 
feature involved in this act is that we are in the 
midst of an emergency ~ an emergency that has provoked 

the Ne. R. A. Oh, yes, gentlemen on the Republican side 
may smile, but in my judgment we are in a lot better 
condition now than we were in 1930-3c, We may, have 
made failures, but to err is human, We are in an 
emergency, I repeat. This legislation is limited to 
the period of the emergency, and in and of itself it 
does not involve the expenditure of very much Federal 
funds because the taxos are to be collected by cxisting 
agencies, and if there be no large amount of taxes 
collected, there will be no material additional expendi- 
tures from the Public Treasury, in as much as, under 
the terms of this act, practically all expenditures 
would be in the collection of taxcs," 


Also on pe 4c96, where Mr. Christianson says: 


"ir, CHRISTIANSON, I do not think the gentleman has 
answered. the question, because itis conceivable, of 


a. 
course, that the manufacture of cotton dane ‘the employment 
of child labor in the manufacture of cotton are intrastate 
to the extent that those acts occur within the State, 
but so is the growing of cotton, and I do not see how the 
gentleman can distinguish between the right to apply 
the power of taxes to control the growing of cotton, 
when the Supreme’ Court has distinctly said it cannot use 
it for the purpose: :of preventing child labor in the 
manufacture of cotton,.!! 


Also on p. 4299, where Mr. Wadsworth, speaking in 
Opposition to the bill, said: 


"I confess ‘that I am-surprised at how quickly 
its sponsors, including the President of the United 
States, justified my prophecy. Now we know, through 
the utterance -of: the President himself, that the N. R. A., 
transforming all of our theories of government ina 
fundamental way, if its sponsors have their way about 
it, shall become the permanent policy of the United States, 
At the same time they are proceeding along parallel lines 
in the een of agriculture Ro rane to attain the same 
ZO0aLe 
"This bill before us: today is but a Lorene 
skirmish, in my judgment, in advance of the great battle 
that will come when A. A. A, oxpires by limitation in 
accordance with the provisions of that particular act. 
So in May or April of 1935, when: these two measures are 
about to expire, we know that the President of the 
United States will attompt to lead this country into _ 
the adoption of both of them and the philosophies under— 
lying them, as the pormanent policy of tho United States. 
Mr, Blanchard. Mr. Chairman, will the gontleman 
yield? . ray : 4 
"Mr, Wadsworth. Yes. 
"Mr. Blanchard, This measure here provides for ex-~ 
tension into 1936, / 
"Mr. Wadswarth. Oh, yes. Emphasis has been placed 
by some of the supporters of this bill, on the contention 
that it is merely ‘temporary in character, I hope we shall 
not delude ourselves into having any confidence in that 
assertion, That assurance wasgiven us with respect to 
the National Industrial Recovery Act. It was given us 
with respect to the Aericultural Adjustment. Act. This 
is not intended to be temporary, The men who delieve in 
this kind of thing are in control of the Government of 
the United States in its executive departments, and scarce 
a day goes by but thoy endeavor to persuade the peopie 
that their philosophy is to be the saving of this ues 
and that it.mst be adopted permanently.- Stép: by step - 
we have seen them making progress, Here a temporary 
measure, there a permanent one, ‘Then again a temporary 
measure, with assurance that it will expire after a little 
time; but we must judge these things in accordance 


— 71 


with the trend and in accordance with the well-known 
convictions of themen who are running the executive 
branches of the Government supported as they have been 
up to this point by an overwhelming majority of the 
members of the Democratic Party in both Houses of 
Congress." 


Again on pe 4301, where he saids 


"Mr, Wadsworth. I mst finish. I would rather not. 
We are running up against the same kind of thing in this 
effort to control and regiment people as we ran up against 
in the matter of the eighteenth amendment. This Bi iewil 
bring that same kind of thing, only this gocs further, 
because this is not voluntary. This is compulsion, I 
am not surprised at the introduction of this bill, Com- 
pulsion must inevitably be resorted to by a, government 
that attempts such a thing as this administration or any 
other government attempts along these same lines, First, 
tho invitation to volunteer. Then if it is not sucecssful 
there is compulsion, confiscatory taxation and, finally, 
criminal prosecution and jail sentences. The N. Re Ae 
has already come: to that. The voluntary day of the 
‘Ne. R, A. has gone. The President himself says that from 
now on the penalties of the law are going to be imposed, 
‘and General Johnson stands ready to crack down on any 
man who ventures to disobey a code, which has the force 
of United States law. 

"Now, if these acts in the field of agriculture 
or in the field of industry bore with them any taint or 
element of moral turpitude, then the forbidding of them 
and the infliction of suitable penalties could be 
successfully carried out." 


And again on the same page, where he said: 


"This bill is but one step; there will be others, 

if not in this session in the next session. This parade 
has started. It is under the command of the President. 
Do not charge all the responsibility to Professor Tugwell, 
to Professor Moley, or to Professor Mordecei Ezekicl, 
or to any of the so-called ‘brain trust', the leader 
of the movement is the President of the United States. 
He believes in it sincerely and deeply; it is his program; 
he supports this bill by his own letter. 

 IiMy attempt upon this occasion is to portray to you, 
if I can, the significance and the philosophy of this 
whole movement. It seeks the abandonment of the American 
conception of liberty under a Constitution. It challenges 
the tenth amendment by putting the Federal Government in 
the possession of complete authority over those matters 
which that amendment reserves to the States and the people. 
It spells the end of the Federal Union of States, It 
“sets up a Government imperial’ in character, ruled by 
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a huge bureaucracy. Our children will exist as subjects 
in a land wisere their forefathers have lived as masters. 
Yes: pass this bill, drive in nail after nail, clamp 

the lid down permanently, my friends, but do not shut 
your eyes to the consequences," 


The Court's attention is also directed to the 
issue of March 12, 1934, where the Honorable Geo. B. Terrell, 
former Commissioner of Agriculture for the State of Texas 
speaking in opposition of the bill, on p. 4438, saids 


"I want you to understand that this bill proposes to 
regulate the marketing of cotton in interstate and foreign 
commerce, when its sole objcct is to control production. 
It pndertakes to do that by a tax on cotton. ‘The ad- 
vocates of the bill frankly say there will be no tax 
collected. They do not intend to collect any tax, but 
they intcnd ‘to control the production of cotton in the 
States, ' 
' "The Federal Government has no right to control the 

production of cotton in any.State in the Union. If it 
can control the production. of cotton, it can control 

' the production of all other products, 

| "North Carolina, for instarice, manufactures more 
cotton than she produces. Do you think that; if North 
Carolina wants to manufacture her cotton in her factorics, 
the Federal Government can gO in there and put a tax on 
cotton in order to limit production? If thoy cannot tax 
cotton in North Carolina, how can NE tax it in any other 
States? 

"The gentleman from Minnesota (Mr. Christianson) a 
while ago, asked 2 question about the decision of the 
Supreme Court in the child-labor ease. Tho question was 
not answered, except in an ¢vasive manner. The fact is 
the court hea in that decision that the Congress could 
not do indiroctly that which it could not do directly, 
and that the tax was a subterfuge, and they rightfully 
declarcd it unconstitutional, 

"This. tax is a subterfuge and a scheme to get around 
the plain letter of the Constitution, Let me show you 
how they are trying to get around it in another way. 

Realizing the weakness of the argument they make, this 
is what they write into the bill; ‘It is prima facie 
presumed that all cotton, and its processed products, 
Will move in interstate or foreign commerce,!? 

"They are going to write that into the bill to 
make it legal, Prima facie they presume it is moved 
in interstate and foreign commerce, when they know 
it is not all going that way. Every state in the Union 
has some factorios, one or more, and they will manufacture 
‘some of that cotton. The cotton manufactured in the 
State where it is grown will not go into interstate 

_or forcign commerce, Men who soll directly to pies, 
cotton mills in their, Stato, could double, or quadruple, 
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their production, and 4 Federal law could not legally 
reach them, Thousands of tons of cottonseed and 
cottonseed meal are fed to livestock in the State where 
it is produced, and do not go into interstate commerce 
Therefore, a Federal law could not legally control 

these products. This is nothing in the world but a 
subterfuge to try to violate the Constitution and control 
individual rights, just because we have a little surplus 
cotton now,!! 


The Courtts attention is directed to the issue 
of March 13, 1934, where Chairman Jones, discussed the carry 
over of cotton for the past several years, and then says: 


NIf, through the medium of this bill, LOG ae 
carry over at the start of the new season can be re- 
duced to a normal one of about 4,000,000 or 5,000,000 
bales, it will be of very great help, regardless of 
whether the operation of the law is then continued," 


Of particular significance is the form of questionnaire 
which Secretary Wallace sent out, and the text of it is 
quoted on p. 4528. This letter plainly shows the purpose 
of the Act to be the control of cotton production. 


Also on p,. 4530 Chairman Jones says that the 
Bankhead brothers are the authors of this bill, but adds 
the following significant comment} ~ y 


"of course the’ question of taxing excess production ~ 
as a means of control has been long discussed." 


g ¥ 


_ Again on p, 4530 Chairman Jones says: 


"This allots to the various people producing 
cotton their part. In order to see that they live 
up, not only to the letter of it, but the spirit 
of it, they have asked almost unanimously that we 
try a method that certainly will produce the results, 
if it is upheld by the courts; in other words, that 
a men be allotted not only on an acreage basis, but 
a baleage basis of cotton, and after he has produced 
his allotment, which he may produce without any 
tax at all, then he shall be taxed as much as 50 
per cent of the excess production, . 

"This is fair, Everybody who is willing to go 
along with the program gets his part free and cr ie 
exceeds the program he pays 2 tax. Now, what could 
be fairer, than this?" 


Also on p. 4532, where Mr. Hope says: 


"Therefore this is not a question that concerns 
the cotton producing section alone, because if the 


74 


principle of this bill is right, then there is every 
reason to think that it will be and should be extended 
to cover every major agricultural commodity and we 

are going to be asked to enact legislation for the 
compulsory control of all agricultural commodities 

For that reason I think every Member of this Boieen 

is vitally interested in whether or not the bill is 
going to become a law," 


Again on the same page, where he questions the 
existence of an emergency in the. folic ae language: . 


"This bill is, etre offered upon the theory. that an — 
emergency exists, an emergency in the production of ae 
cotton in this country, and I submit.that going as 
far as this bill does we certainly are not justified 
in even considering it unless a most extreme emergency 
existse But you have not heard in the course of debate 
on this bill, and the Committee on Agriculture did 
not hear in the course of rather extensive hearings 
which we conducted on the bill, any evidence to show that 
an emergency cxists in the production Of .couton mele 
this bill had come up a year ago or 2 years ago it might — 
have been possible to produce some evidence to show the. ° 
existence of an emergency in the cotton industry, but. 
such is not the case at this, time," , 


Again aboure ys A534, where Mr. Hope points out that 
for 1935-1936 the question of the allotment is left entirely 
tothe. dis ANS of PEAS ELT CGR te tak oa 


Also on pe ‘A536, where Mr. Fulmer says: 


"Now, ane is the viaiecrstes of this bill? We propose 
under this bill to do for farmers what. they should do 
for themselves, but are unable to do because they 
are not organized,. 
NT may say to. you, Mr. ntbece, I do not know 
anything about any other section of this coumtry when 
it comes to organizing farmers, but, so far as the South 
is concerned, the cotton farmer. has never. been organized 
and never will be.’ In the words of Abraham Lincoln, 
it is the purpose of this bill to do for cotton: farmers 
that which it is impossible for them to do for themselves. 
"My friends, we are simply proposing under’ this bill 
largely to do just what the Government is doing under 
the N. R. A. to and for evory other line of business, 
except we have taken into consideration more scriously 
in providing for the small farmer and the small tenant 
and the share cropper,!! 


_ Again on De 4056, where he HOY 8? 


“In ‘that etd eh rat will ea taxed, when sold, 
regardless of whether or not the bill is being oporatod, 
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there will be no incentive on the part of any farmer 

to overproduce. In the meantime, if a farmer had a 
short crop and failed to produce his allotment, the 

next year he could increase his production so as to take 
care of both years.!"! 


Also on p. 4537, where Mr. Polk Sayss 


"As a member of the Committee on Agriculture 
of the House of Representatives, I listened to practically 
all of the testimony presented to our committee with 
reference to this cotton control bill." 


Again on p. 4538, Mr. Polk says: 


"The cssential principle contained in this legislation 
is an effort to force the production of a definitely speci- 
fied amount of cotton by means of a tax which must be paid 
on cach pound of cotton ginned in cxcess of the quota 
assigned. This tax is levied only, as stated in the 
bill on page 3, section 3, when the persons who ‘town, 
rent, share crop, or control tro thirds of the land 
in the United States on which cotton is produced', favor 
tho lovying of such a tax, In othor words, this bill 
becomes operative if and when the cotton farmers who 
control two thirds of the cotton acreage in the 
United States want it. It forces the minority to agree 
to the wishes of the majority. It forces those large land— 
owners who will not: cooperate with the present form of 
voluntary reduction as has been in operation during this 
past ycar to pay a tax on that part of their ginned cotton 
which is in oxcess of the quota," 


- Also-on p,. 4538, whore Mr. Sandlin says: 


"I am for this bill because those affected are 
practically unanimous for it, I am for it, because the 


Only way in which production of cotton can be controlled 
is 6n the bale basis." . t 


On p. 4539 Mr. Boileau explains how the provision 
on p. 32 of Regulations 84, providing that no producer could 
. get exemption certificates unless he agreed to abide. by the 
A. A. Ae, was put into the Act, He says: vit 


"This bill, as originally drawn, did not meet 
with my approval. I felt I could not go along with 
the bill because it enabled the cotton farmers to reduce 
their acreage in cotton, and plant those idle acres in 
wheat or tobacco, or use it to pasture dairy cows or beef 
cattle, or to expand their production of other agricultural 
commodities. I felt that if the cotton farmers came here 
asking for relief, they should come with clean hands, 
and should be satisfied to have a provision incorporated 
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in the bill that would prohibit them from using that 
land to. compete with farmers who are not getting benefits 
from the bill. I am pleased to say that the committee 
has accepted such an amendment, and that amendment is 
written in the bill in the shape of a committee amend. 
ment, and I assume there is no opposition on the part 
of those in-favor of the bill and that that amendment 
will be adopted by the House," 


It will be recalled that this is the provision 
the witness from Washington sought to explain away by saying 
it had not been enforced, 


‘Again on p,. 4539 Mr. Boileau says: 


"Mr. Boileau... This bill goes to the point of making 
control compulsory; but it is my contention that with 
any kind of controlled production there mist be some © 
method of compulsion whether it be by direct mandate of 
law saying that if you. produce more than your share you 
shall:go to jail, or whether you compel the farmer, by 
artificially creating a Situation that makes it Soncurscry. 
for him to come in the program, by using good business 
judgment," ; 


Again on p. 4540, we find the following: 


"Mr. Hope. Is-there not this difference in the two 
methods, howevers While in both cases. the Secretary 
makes an allotment to: each farmer, under the voluntary 
method if a man is not satisfied gale the allotment- 
and I may say from my: own experience with the wheat 
allotment that about 50 per cent of the farmers are not 
satisfied- he does not have to. take it, but under the 
compulsory method. the Secretary says "You can grow 9 
bales of cotton and. no more unless you pay a. prohibitive 
tax.e! Is not that the difference between the voluntary 
method and the compulsory method? 

"Mr. Boileau,. ‘The. farmer can. still. produce ag. much 
as he wants to, but for such cotton as he. sells above the 
quota he will reedive only half price, 

"Mr. Hope. Through the operation of a prohibitive tax. 

"Mr, Boileau. That is the persuasion to which’ ° 
Mr. Johnson referred; that is the part that makes it so 
important from the standpoint of good business judgment 
for the farmer to come into the program and limit his 
production, There is a difference of methods yes; 
but there is not so much difference in principle. Through 

_ this method we are making it so inviting that the 'chisler! 
will be compellcd to come in and cooperate with the rest 
of the farmers." 3 


Also on p. 4543, Mr. Chase saids 


Ae 


“Mr, Chase. Mri diund thon: ladics and’ gentlemen 
of the Committee, . the question which overshadows all 
other questions pertaihing to this jnnocent~appear ing 
cotton bill is whether or not the Congress shall commit 
America to the principle of compulsory control of production, 
"That question must be met, faced squarely, and answer~ 
ed by this House on this bill." 


The Court's attention is also directéd to the 
issue of March 15, 1934, where Mr. Tobey, speaking in opposition 
to the bill, on p, 4726, says: 


"In my honest judgment, the condition of the cotton 
grower of the South will be worse if this bill goes into 
effect than it was before, The legislation, if adopted, 
will constitute a radical departure from the existing 
order. Its effect will be to apply compulsory control 
of production to a great basic commodity and will eliminate 
the freedom of action whith has always been an attribute 
of American citizenship. If this bill should pass, it 
would follow very naturally that similar control will be 
asked for all agricultural commodities, and as a: corollary 
there would be suggested or attempted limitation of 
production of output of all other industries with applied 

_ Seontrol sor production of agriculture and industry, We 
would become very nearly a sovietized United States. 

Er "This legislation is so far-reaching, such a trans- 
ition from the order under which the Nation has grown 

- from an infant in swaddling clothes to its present leader- 

ship, that we should hesitate to give it our approval. 
It’ will be a sad day for the people of the United States 
when a centralized government, a bureaucracy, is empowered 
to tell you and me as individual farmers or manufacturers 
the amount which we can produce, If that day comes, it 
will sound the death knell of theinitiative, the energy, 
and the enterprise which have been our outstanding 
characteristics, " 


Also on p. 4728 Mr, Fish says: 
"May I say that there is no bill in 


Congress that will do more to relieve and 
prevent child labor than this control bill." 


Also on pe 4729, where Chairman Jones, speaking of 
the tax, says: oi UE Ee: 


"Mr, Jones, Let mo state to the gentlemen that the 
part that will be taxed will be but a very small part, 
we hope, of the visible supply or the carry-over. We 

hope that the 10,000,000 bales, in large measure, will 
account for the carry-over that is left in this country. 
The tax is forthe purpose of letting the farmer who 
is not in the program and the farmer within the program 
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who is disposed to use’ excessive fertilizer know that 

they will not accomplish anything by so”daqing. The carry- 
over that arises from thé excess Epc anh will be very 
smell "at 7 ‘this bill LS passed. ! 


. Also-on p. 4780, Dea rea Trax. says 


"T am not censuring these BenGlece am or criticizing 
the A. A. A. for some of its actions and procedure, but this 
bill is designed to remedy the very defectS'that they men- 
tion, to plug ‘up the holes they are. complaining about. ~The 
program of the A. A. A. is voluntary. . It, has worked eminently 
well and satisfactorily with the cotton producer last year, 
but with this huge surplus, a year's supply ‘on hand, in 
order that they may hold the price where. it is, it is 
absolutely necessary that the amount that moves to market, 
not’ the amount: that is’ produced: on the’ farms, be controlled 
and limited toa point thich,: in their ee ent, represents 
2 max imam of 10, 000, 000 bad.cis + 


Also ‘on pe 4734, whore’ tir. Hastings says:. 


. "This bill-is sation and See, Aes this 
year the Secretary of Agriculture must find that two thirds 


Oote the cotton farmers ‘favor it. It-continues for 2 years, 


“ and the President ‘may extend it another. year. It limits the 
‘amount of cotton that may be produced.without a tax, and 
prorates that: t6-States and counties, ‘and finally to 
individual farmers..- It gives. the Secretary of Agriculture 
broad powers. Finally it. places a‘hedvy tax of 50 percent 
on the production in excess of the amount allowed. Congress 
passed the Agricultural Adjustment Act last year which 
provided fora voluntary reduction in: the :acreage planted 

to cotton, This bill provides for a compulsory reduction 
‘through an cxeise tax upoh excess production... It “fixes the 
maximum: that maybe produced, free of tax, for the 1934 
season at 10,000,000 bales of cotton. .:It. is estimated there 
are between ten and eleven million’ bales. of carry-over 
cotton. There is therefore a real Poses thy for keeping 

the production of cotton down." 


Also on p. 4735, there Mr. mate et 


tiki ent pte T do'not intondtta: make any extended 
remarks in regard to this legisiation, because I am not 
sufficiently acquainted with the details of the dill or 
with the production, manufacture, and sale of cotton.: 
On the other hand, I do not believe that I would be doing 
my duty as a Representative if I did: not. at this time 


protest against the fundamental principle of compulsion 


~Carricd: in’ this'bill. In my judgment}: this.is entirely 
un-American’ in every. respect and against: every fundamental 
principle’ ofthe right of man to do with His own property 
what he sces fit: provided he does no ‘harm to his neighbor. 
This has bettriiohe of the boasted American libertic’s from the 


very beginning of our Government, and I am absolutcly 
opposed to destroying or in any way abridging that 
principle. 

"As far as ddtton itself is concerned, I am as 
friendly to that as I am to any other agricultural 
product; but my fear is that this is a part of a well~ 
designed plan not only to apply this principle to 
cotton, but in turn, step by step, to apply it to every 
other agricultural product and eventually to industrial 
products. It is another one of the carefully devised 
and concealed plans of the present administration 
to drive us directly into a collective state; and I am 
opposed to that and shall oppose that principle in 
any legislation that comes before us for consideration." 


Also on p. 4741 is found the following: 


"Mr. Bankhead. The gentleman talks a good deal about 
penalties. I believe I asked this question before of the 
gentleman. The gentleman must know that in order to make 
a bill of this sort effective, it must carry the ordinary 
and usual penalty provisions to secure its enforcement. 
These are not unusual regulations of unusual penalties, 
and I dare say that practically all bills affecting agri- 
culture, and we have had a lot of them coming out, under- 
taking to give power to issue regulations, have carried 
penalties of a nature exactly similar to thistle ae LOS 
ordinary and usual procedure for the enforeement of 
legislation. 

"Mr. Hope. I think if the gentleman is going to en- 
force this legislation and compel the cotton farmers of 
the South to conform to it, he is going to have these 
penalties, and he is going to have to apply them in a great 
many cases. That is exactly what you are up against when 
you start to enforce a drastic piece of legislation like 
this. Certainly you will have to have these penalties 
which go so far as to provide that a man shall go to jail 
or pay a large fine if he violates not only the law but 
the regulations of the ‘Secretary of Agriculture or ihe 
he hauls his cotton across a county line or does any of 
a hundred other things which he might imnocently do 
and still violate the provisions of this act." 


The Court's attention is also directed to the 
issue of March 16, 1934, on p. 4802, where Mr. Rankin says: 


"Mr, Rankin. Mr. Chairman,. I rise in opposition to the 
amendment. The gentleman from Texas (Mr. Jones) evidently 
has not studied the ammdment. This is not an acreage 
reduction bill, It is a bale reduction bill. No man 
can-plant any cotton, produce it, and sell it unless he is 
issued one of these certificates; and if he is issued one 
of these certificates, it gives somebody in the Department 
of Agriculture complete jurisdiction over his land as to 
what he shall plant upon ibe 


* 
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tet us see whav 1t- does. | ‘Here’ is aman, say, vho 
has not signed-up. By this you’ force that man to either 
come in under this act or not plant any cotton. abi she 
plants one seed-of cotton, then before hé can sell a bale, 
the representatives of the Agriculture Department can 
come in and say what he may raise on the rest of his land. 
I will tell you what they are getting at and what the ob- 
ject. of this is. It is to stop the development of the 
dairy industry in the South.” 


Also. om p, 4803, where Mr. Hope says: 


"Mr. Chairman, this amendment must remain in the bill 
if we are to protect the producers of other crops in this 
country. Yet, at the same time the gentleman from Mississ- 
ippi (Mr. Ranevn is absolutely right in what he says, as 
to what the effect of the amcndment will be. There is a 
difference in-the effect of a » violation of a voluntary 
contract and what will haoyer ‘to aman if he violates any 
regulation which the Secretary may minke under this pro- 
Vigion.of the Dill, because the contract simply provides 
that if, a'man' violates it, that is ground for cancelation. 
"The Secretary can cancel the agreement and compel the 
man to repay any. benefit paynents he has received; but 
under this legislation the Secretary can make any regula- 
tions he desires to:compel the producer who gets a certifi- 
cate of examption to comply with the crop-reduction program, 
and if the man violates the regulations, then he is subject . 
to a $5,000.00 fine or 2 years! imprisonment. This is 
the difference between the two’ proposals. 

"Now, I do'say that if you are going to pass this 
legislation, this provision must stay in if you are going 
to protect thé producers of other crops; and the provision 
itself is certainly an illustration of the difficulties 
that you get" into when ate Cryo RAS legislation like 
this. 

"Fears have been expressed by’ myself and others that 
eventually the attempt will be made to apply similar legis- 
lation to all-crops; and this illustrates what is likely 

to happen, for without passing any other legislation you 
are going to.apply what amounts to compulsion to the pro- 
duction of all crops that may be grown in the cotton 
section of the country. If you are going to limit the 
expansion of. dairying in the South by law, then, sooner 
or later you. will be compelled to limit by law the ex- 
pansion of dairying in the North, So,. as dT, say, this 

is the best: dllustration 1 can think of to show what 

we are sive into when we start passing “legislation 

of this kind. 

ere hope! the amendment will not: “be stricken out; 
for it must stay in if we are to protect the producers 
of other :commoditiés; but if it does stay in, some 
of you-are going to face rather embarrassing situations 
when you. go back ‘to’ ees districts.” 


gic 
Also on p. 4804, where Mr. Busby says: 


"May I say that I come fromthe State, of Mississippi, 
which used to be the greatest cotton-producing State in the 
country. I see in this bill a confiscation of the rights 
of the people, of the property of the people, and of the 
use of that property which the people have bought with 
their own lahor and their ovm sweet and which they are 
now about to turn over to the Secretary of Agriculture 
under the direction of the gentleman from Iowa and others 
who take the same view of what is best for us that he does. 
I do not think it is necessary to drift.into this type 
of insinuation. and accusation." 


Also on. De 4805, eicre Mr.- Jones sayst 


"Mr. secre The pet tetion Cae ae Roi ees who 
are good friends of mine and for whom I have high regard, 
have simply misconstrued. this amendment. There is no 
criminal penalty attached to this amendment. It simply 
says that 'no certificate of exemption.shall be issued 
and no allotment shall be made to any producer unless he 
agrees to comply with such conditions .and limitations', 
and so forth, as to the expansion of his “program. This 
tesoaltiwel + simply. means. he cannot get his exemption 
certificates unless he agrees to the conditions laid down 
by the Secretary. The penalty provision is in an entirely 
different part of the bill and. applies only in the event 
aman violates the regulations issued by ‘the Secretary 
of Agriculture," : 


LEO ON, ys 4806, where Mr. Brown says: 


"This amendment seeks not only to reduce cotton 
production but provides for a compulsory restriction 
of other crops in land taken out of .cotton production, 
with a penalty if.not complied with. Therefore I question 
the enforcement of this particular amendment. I am cer- 
tainly opposed to any law which cannot be enforced," 


The Court will aoeriess read, with ieee the 
speech of the Honorable Wn. B. Bankhead on pp. 4818-4821. 
If there is any mention of revenue Teh CE in that speech 
we have failed to discover it, 


Also the speech of Honorable Geo, 3. Terrell, 
on ppe 4822-4824, 


The issue of March.17, 1954, ‘is tendered,” ‘and the 
Court's attention is directed to pe ' 4828, at 4834, p. 4836, and 
pe 4837. a ate 


The issue of March 21, 1934, is tendered, 
and the Court's attention is directed to the specch of 
Js BR. Mitebell on pp. 5175-5177, 


ee 


fhe issue of March 24, 1934, is tendered, and the 
Court's attention is directed to the speech of Mr. John E. 
Rankin on pps 5501-5503. Sask 


Turning to the proceeding Sal the Sonate a bieee 
issue of.March 24, 1934, is tendered, and on De 5428 Senator 
Bankhead says: ae 


"The object sought to be accomplished by this bill 
is to make definite and certain a reduction in the 
present abnormal and price-depressing surplus or carry- 
over of cotton. We are seeking, if possible, to bring 
the price of our money commodity - practically the 
only money commodity. prodyuced.in the. South - to a Lair 
exchange value with other commodities. The fair 
-exchange value or parity at ee Se would be about 
15 cents a pound. " . acta . 2 


On.p. pee ee says! 


"Mr. President, the purpose of the bill is to limit 
the number. of bales that. may be sold in the market 
froe from the payment of the tax." 

"Mr. King..As I understand the Senator - 
if he will-pardon me fora further,question - his 
effort is to destroy production above 10,000, OOO 
bales, and destroy it by invoking the. taxing 
power of the Governnent? Gages 

"Mr. Bankhead. I am not trying to destroy it. 
I am trying to discourage people from entering 
wpon. the production of it." . 


Of particular importance is the EOUIOTLEE on 
page 54345: wy 


"Mr, Bailey, If the cogt of. production is now 
11 cents, and. the tax is 50 percent.upon the pound, 
that would bo a tax of 5 1/2 cents onthe pound, would it 
not? I ask the Senator would that not suppress the 
production of cotton in excess of 10,000,000 bales, 
and is. that not the primary BP hae ne. this proposed 
legislation? .. 

"Mr. Bankhead. The, primary. pee of course, is to 
discourage the poe eon of more cotton than the 10,000,000 
bales. wat 

"Mr. Helier, And £0 nake it inane iin impossible 
by imposing a tax that is oe to ake? the cost of 
production?. 

"Nr. Bankhead. , I do not. eigen it on cost of production 
at all. I do not think that is an element that enters.. 
into the question. I think it is the same proposition 
that industrialists ongag e in of: disposing of their surplus 
sonewhere. Poe . 
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"Mr. Bailey. I wish the Senator would come down and 
make it very plain nowi ae not the purpose of this pro- 
posed legislation to suppress the production of cotton 
in excess of 10,000,000 bales a year? 

'Mrl Bahkhead. No; it is to prevent the sale of it 
without paying the tax. . . 

"Mr. Baily. If the Senator prevents a man from 
selling a thine, af that mon is notscntirely crazy, 
he certainly vill not produce it; is thet not sot: 

"hiy, Bankhead. Of course, the Senator kmows that we 
hope that no moro thon 10,000,000 bales of cotton will 
reach the market. 

"Mre Bailey. And that is the ‘objestive to .be . accomplish- 
ed by this proposed legislation, and. if that does not justify 
the legislation, nothing else will; is that not so? . 

Mir. Smith. Yes. : 

"lr. Bailey. The Senator from Alabama. has the floore 
I am glad to have the testimony of the Senator from South 
Carolina (Mr. Smith).. Let that go in the record. The 
Senator from South Carolina said in answer to my question, 
'Yes!. What does the Senator from Alabama say? 

"Mr. Bankhead. I think it will help, whether we limit 
it to 10,000,000 bales or they have slightly more. 

"Mr. Bailey. That is not answering the question. I 
do not wish undulyto press my friend, but I believe I will 
ask him once more: Can. this bill be justified on any 
theory other than the theory that it will res train the 
farmers who produce cotton from producing in. excess of 
10,000,000 bales of cotton, during the coming year? 

"Mr. Bankhead. I'am afraid it will produce too mich 
revenue, I will say to the Senator.. 

"Mr, Bailey. That is not an answer to my question. I 
should like to have .the. Senator answer the question. 

"Mr, Bankhead. I have answered it. 

‘Mr. Bailey... What is the answer, please? 

"Mr. Bankhead, I said I was afraid it would produce 
too much revemmee There would be too much cotton sold 
at 50 percent. oe snnlpee wae 

"Mr. Bailey. Does the Senator consider that an answer 
to my question? | 

"Mr, Bankhead. Yes. ar 

"Mre Bailey. I have aksed the Senator-what will be 
the effect of this proposed legislation, and he tells me 
he is afraid it will produce too mich revenue, I. submit 
that does not answer my question. iM 


And on p. 5437: 


"My « Yandenberee: In sockine to close.-the: back 
doors and the side doors, if there be .any.— Jet :-me put 
it that way - does the Senator from Alabama think that 
the tax vroposed in thé bill will be effective, or will 
there be sales inspite of the tax? 

"Mr. Bonkheade I am going to offer an amendment to 
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increase the amount of the tax, and I. hope the Senator 
will nee me make it more cffoctive. . 

Mr. Vandenberg. So that if possible there will be 
no sales as a result? He : 

"Mr. Bankhead. That is what I ask. 

Mire Overton. Mr. ie a will the Senator from 
Alabama yield? 

"The Presiding Officer. Does the Senator from Ala-~ 
Dama yield to the Senator from Louisiana? 

"Mr. Bankhead. I yield. 

"Mr. Overton. The Senator stated a moment Biole hase ye 
he intends to offer an amendment to increase the tax. May 
I say that I have received quite a number. of, telegrams 
from Louisiana suggesting that the tax should be increased 
in order to effectuate the purpose of the. bili. I am very 
glad the Senator is Zoing to offer, that kind,of an amend 
mente a ; | é : gia ee 
"Mr. Bankhead.s, I have a committee amendment on. 
‘that point. We ‘have all agreed. to it.. We are going to 

make the bill effective if we can pos sibly do so. We have 
an amendment increasing the tax to 75 percent." : 


Also on $. 5439 Senator Fess says: 


"As I have previously stated, I ‘know of no passion 
that is stronger than the feelings that leads one to say, 
This is mine, “It is not only mine to hold but it is 
mine to convey if I want to, without any interference 
with that right, not only that the propertyis mine to 

do as I want to do with but that it is mine to sow when 

I want to, and with what I want to, and £0. the extent 

I desire, without having to come to Was shington for 
permission before I do it." 


Also on’ p. 5534 Senator Borah says: oud: 
"TI can find no possible justification for the 
exercise of the taxing power to keep out of trade a 


legitimate subject. of commerce. It is not imposing a tax 
for revenue, “t is assessing a fine under the scuise 
FR et 


Of autax.e 

"What happens? The taxes are laid:as. a result of 
a popular ae as it were. We are not levying the 
tax ourselves. We are giving the Secretary of Agriculture 
the power to ieee the tax. 

Mfhen a man has a certain number of bales of cotton 
which may go into interstate commerce, and we find that 
he has a bale of cotton that may not go into interstate 
commerce, we tax him 50 percent of the value of. the 


product; is that a Hinet) Ls thates puni shment. Or is. “that 
a text, Tsitelaide for the purpose of collectin ng revenue, 


or ig it laid for the purpose of punis shing a man for 


exercising. his te gitimate richts and pursuing a; Lees Vimats 


industry?" 


« 


pee 


Having analyzed the Act itself from the standpoint 
of being a revenue measure, and having set forth. the light. in 
which it was regarded by the various. members of Congress 
at the time it was under consideration, we come to a treatment 
of the law of this phase of the case. 


Does the Bankhead ‘Bet Proviie ote a Tax? 


In New Jersey ve Anderson, 203 U. &. 486, 51 L. Ed. 
284, the Court said: wh } 


"Generally speaking, a.tax is a pecuniary burden 
laid upon individuals or property oe the purpose of 
ey the tga " } 


cn oul Ve ‘Little Desuehs Drainage District, Coo 
U. 5. te 60 Le oc 266, the Court said: 


"A tax is an enforced contribution for thé payment 
of public aes 


Tn Us Seive One, Cord Coupe Automobile, Bie ws aoe 
gol, tl die Bde ero, tne Court said: . 


"Tt 2s true that the use of:the word !tax! in 
imposing a financial burden does not prove conclusively 
that the burden imposed i's 9 tax; and ‘that when it 
appears from its very paves that the imposition pre- 
scribed is a penalty solely, it must be treated in law as 
such. " ; 


In Ue 8. v. La France, 282 Ue Ss 568;-.75' 1, Ed. 
dol, the Court said: ; 


"No mere exercise of the art of lexicography 
can alter the essential nature of ar! act or ‘thing; 
and if an exaction be clearly a penalty it cannot be 
converted into a tax by the simple ex coediont of callin 
it _such.". 


Looking at the Bankhead Act itself, it will be 
seen that it is expressly provided that ther'venue, if any, 
produced by this Act is to be used by the. Secretary of 
Agriculture to carry on, the cotton progwam of the Agricultural 
Adjustment Act, and to pay: additional benefits Spa aCe 


It cannot be successfully beans that the action 
program thus referred: to.is a public purposé. On the contrary, 
it is plainly a paternalistic piece of legislation whereby 
the government pays out doles to certain: classé's: of 
persons affected by its terms in exchange for the foregoing 
by such persons of' some act which they would otherwise be 
privileged to perférm,. © ee 
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legislature by a city for the purpose of lending the same to 
persons engaged in manufacturing and fot assisting in 
developing industries, was held void as not being for a 
public purpose. The Court said 


"Taxation to pay the bonds in question is not 
taxation for a public object. It is taxation 
which takes the private property of one person 
for the private use of another person." 


In the case of Dodge ve Mission oat) Oueaee 


8th Circuit, 107 Fed. 827, the legislature of the State of 
Kansas passed an act authorizing cities or townships to 
encourage the erection of mills and the manufacture of sugar 
and syrup out of sorghum cane by subscribing stock in. sugar 
factories and to vote bonds to pay the subscription price 

for any stock so subscribed for an to levy taxes.to pay. the 
principal and interest of the bonds. The Court | says, speaking 
through Walter H. Sanborn, Circuit Judge: 


"It igs a Pardement al principle of a republican 
Lormjpor governmnet that no man shall be involuntarily 
deprived of his life, liberty,.or property, without 
dao procéess of. law. The prohibition of such.a depriva- 
tion by the states is found in the fourteenth 
amendment to the Constitution of the United States. 

But it lies deeper, and limits and conditions every 
grant of legislative, executive, or judicial authority. 
‘The proposition was announced in the early history 

of the republic, and it ‘has been constantly affirmed. 
The Supreme Court said. in Calder v.. Bull, 3-Dall. 386, 
388, 1 Le Ed. 648, 649: 


') law that punishes, a citizen for.an innocent 
BCG ON OT seit) other words, for an act: which, when 
done, was in violation of no existing laws. a law that 
destroys or impairs the lawful private Seed 
of citizens; a law that makes a man a judge in his om 
cause; or a law that takes property from A, and gives 
id to B, - it is against all reason and. justice for 
a people to instrust a legislature with such powers, 
and therefore it’ cannot be presumed that they. have done 
it.! 


"A legislative act vhich takes, or undertakes to 
authorize the taking, of orivate property for a private 
object, either by taxation, or by the. exercise of. the 
power of eminent domain, or by any othcr.means, is not 
alaw, but an, arbitrary decree, whereby the property 
of one citizen may be transferred to another. | Such 
an act is beyond tho limits of the povers.granted by 
the people to the. legislature of the states,. and is 

without legal force or effect. The legislative 
power of taxation and pover of eminent domain are 
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alike Limited “to ‘ttic ékerdise thoréof for public 
objects, andthey cannot be successfully prosti- 
tuted for privats purposes. For tno same reasons 
the power of a legislature to ‘crentoc or to authorize 
the creation of a public debt, and the issue of 
public bonds to be paid by taxation, is subject 
to the same limitation. The clear and forcible. 
declarations of Chief Justice Black in 1653 in 
Sharpless v. Mayor, etc. of Philadelphia, 21 Pa. 
147, 169, have long since become the settled law of 
the Land. ‘He ‘said: | . a 
‘Neither has the legislature any constitutional 
right to create a public debt, or to lay a tax, or 
to authorize ahy municipal corporation to do it, 
in order to raise funds for a mere private purpose. 
No such authority passed to the asembly by the : 
general grant of legislative power, This would not 
be legislation. Taxation is a mode of raising revenue 
Tor public purposes, “hen it is prostituted to objects 
in no way connected with the public interests or wel- 
fare, it ceases to be taxation, and becomes plunder. 
Transferring money from the ommers of it aAntortne 
possession of those who’ have no title to it, though 
it be done under the name and form OF a tax, is un- 
constitutional for all the reasons which forbid the 
legislature to usurp any other power not granted to theme! 
"See, also, Cole v, City of La Grange, 113 U.S. 1, 
Sequins) Cbewie 28 dude. sos. | 


"A necessary corollary to’ these propositions is 
that a legislature, which has no power to authorize 
the levy of a tax or the creation of a public debt 
for a private purpose, has né power to draw that 
authority to itself, or to create it by its mere 
declaration that a private purpose is a public one. 
Any other theory would destroy the limitation. A 
legislature cannot make a private purpose & public 
one by its mere fiat, and the determination of the 
question in any case whether or not @ given object 
is public, or private is a judicial, and is not a 
legislative, function." 


And again's ». 


"The ‘question, then, is whether op not thé con+ 
struction and maintenance of factories owmed by 


private corporations to manufacture sugar and syrup 
from sorghum cane LS ipa blac or a. private purpose. 
The true answer to the question seems to be plain 

and certoin. Speaking generally, a public purpose 


is a governmental purpose, ono of the purposes for 
Which governments are instituted and maintained 


we Oba 


among men, such as the maintenance of order, the 
prevention and punishment of crime, the care of 
nighwoys, the reliof of the destitute, the education 
of youth, the orection of buildings for the uge’of 
schools and of the officers of the government; 
While a private object is one which is ordinarily 
sought and attained by individuals or private as- 
sociations of individuals, such as the cultivation 
the soil, the manufacture of useful and attractive 
articles, the purchase and sele of merchandise, and 
the thousand and one purposes which enlist individual 
enterprise and energy in a complex and advancing 
civilization.. There seems to be no doubt in which 
category the promotion of the construction and main- 


tenance of sugar factories falls." 
And again: 


"The sugar factory, to aid in the construction 
of which these bonds were issued, was not to be con- 
structed or operated by the tommship or its. officers, 
but by private owners. The officers of tho township 
were to have no control or direction of its monnge- 
mente It was not -to be erected to perform, or to 
assist in the performance of, any function. of govern- 
mente All propserous moremtile and manufa acturing 
enterprises in a -towm tend to. cnhance the value of 
property, to employ. labor, end to increas 
nesse The fact that the construction ay nate poration 
of this mill would. have » simikar effec tin no way 
differentiates, the. purposes or object of its promo- 
tion from that of the promotion of other private 
business undertakings, If this attempt to: promote 
the manufacture of- sugar by taxation is to be suse 
tained, every holder of property in this towmship 
mast contribute a portion of that property to pay 
for the erection and operation of this mill. For 
what purpose must he make this contribution? Not 
to sustain the government, but to build a mill for 
private owmers, in. which they may conduct their ow 
private business. ‘ho receives the proceeds of these 
bonds? Or, in other words, to whom does the tax 
payer really pay hig tax? Not to the salaried offi- 
cers of the government, not to the teachers of the 
children in the public schools, but to the private 
individuals who owm.the mills. For whost benefit does 
he contribute this share of his property?..For the di- 
rect benefit of.the owners of the mill alone, and 
perhaps for the indirect benefit of those farmers 
who contract with these ormers before they plant 
their cane for its manufacture into sugar or’syrup. 
When these facts are studiously considered,: all doubt 
of the character of this promotion vanishes. The 
aid of the eo ecg HOM and operation ofthis mill 
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actually serves but two purposes. It serves to 

enable the owners of ‘the mill to gain the legitimate 
profits of their under'tokine, and it serves to take 

bi taxation from the owners of the oroperty in the 
township a portion of that property and to give it to 
the ommers of the mill or to the promoters of the 
scheme for their private use. Neither of these objects 
is a public purpose. Neither of them is a purpose for 
which taxes can be lawfully levied, or for which muni- 
cipal bonds may be legally issucd. Our conclusion is 
that the promotion of the construction and operation 
of a mill for the manufacture of sorghum cane into 
sugar, and syrup is not a ae purpose. Township 
bonds issued for that purpose, and the act of the 
legislature which Beencwi aos their isstie, are 

alike beyond the powers’ of the legislature and 

of the tomship, and are void.!! 


In the case of 54. Paul, Trust & Savings Bank v. 
American Clearing Oo., 291 Fed,.212, the Court said: 


"Always the fundamental principle has been 

recognized that oe power of taxation can only 

be used in aid of a public object, that 1s an 
object which is vate the purpose for which 

governments are established; and such power can 
not be Gxercised in aid of enterprises strictly 
private, for the benefit of individuals, though 
in some remote or incidental collateral way the 
Local public may be benefited thoreby.! 


Is the Bankhead Act on attempt, Under 
the Guise of a Tax, to Reeulate Cotton? 


To clearly demonstrate that the above question 
must be answered in the affirmative, it'is only necessary 
te discuss A few cases re 


In Boi To yiorexel Furniture Co,'; 259 U.S. 20, 
66 Le Ede 817, the Court had under consideration the attompt 
upon the part of Congress to impose "an excise tax equivalent 
to 10 pereentum of the ontiro net profits: for the year" wpoon 
any one who wilfully employed in his plant a child below 
the prohibited age. The law was attacked as being unconsti- 
tutional, and Mr Chief Justice Taft, after setting forth 
certain provisions of the Act, disposes of the case in language 
that is so pertinent to this case, that we shall be compelled 
to quote from’ it extensively: Chief chedtnits Taft says? 


WThe law is attacked on the ground that it is a 
regulation of the employment of child labor in the states, 
~ ati exclusively state function under the Federal Con- 
stitution and within the reservations of the 10th Amend- 
mente It ts defended on thé grourid that it is a mere 
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excise tax, levied by the Congress of the United State 
under its broad power of taxation conferred by Sec. af, 
article 1, of the Feder “al Constitution. . We must construe 
the law and interpret the intent and meaning of Congress 
from the lenguage of. the act. The words are to be given 
their ordinary meaning unlcss the context shows that 

they are differently used. Does this law impose a tax 
with only that incidental restraint and regulation 

which a tax must inevitably involve?. Or does it regulate 
‘by the use of the so-called tax as a menalty elt antar. 
it is clearly an excise. If it were an excise on a 
commodity or other thing of value we might not be 
permitted, under previous decisions ofthis court, to 
infer,: solely from its oe burden, that the act intends 
a prohibition instead, of a tax. But this act is more. 

It provides a heavy = ace for a departure from a 
detailed and specified course, of conduct in busines. 

That cdurse of business ig that employers shall employ 
in mines and ae ries, children of an age greater than 
sixteen years; in mills and fact ries, children of an 

age ‘greater twee fourteen years} and shall prevent 
children of less than sixteen years in mills and factories 
from working more than eight hours a day or six days in 
the week, If an employer departs from this prescribed 
‘course of business, he is to pay to the government one 
tenth of his entire net. income. in the business for a full 
yeare The amount is not to be proportioned in any degree 
to the extent’ or frequency of the departures, but is to 
be paid by the employer in full measure heehee he employs 
five hundred children for a year, or employs only one for 
a daye Moreover, if he does not know the child is within 
the named age limit, he is not to pay; that is to say, 

it is only. where he knowingly départs from the prescribed 
course that the payment is to bé exacted. Scienters are 


associated with penalties, not with taxes. The employer!s 
factoryis to be subject to inspection at any time not 


only by the taxing officers of the Treasury, the 
Department normally charged with the 2 the collection or. 


taxes’ but..also by the Secretary of Labor, and his of Labor, and his sub- 


ordinates, whose normal function is the advancement 
and protection of the welfare of the workers In the 
light ‘of these features of the act, a court Ritae be 
blind not to see that the so-called tax is imposed to 
stop the employment of children within the age limits 


prescribed. Its prohibitory and reeu latory effect and 
purpose are palpable. All others can see and understand 
Lala BPA How cen we properly shut our minds to it? 


Itt ‘ls the high duty and. function of this court in 
cases regularly brought to its bar to decline to recoge 
nize’ or enforce seeming laws of Congress, dealing with 
‘subjects not intrusted to Congress, but left or committed 
by the supreme jaw of the land to the control of the 
statesé' We cannot avoid the duty even though it require 
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us to refuse to give effeet-to legislation designed to 
promote the highest. SO0d. ‘The good. sought in unconsti- 
tutional. legiskation is-an insidious feature because it 
leads. catizens:and legislators of good purpose to promote 
it without. thought. of the serious breach it will make 
in the ark. of our covenant, or the harm which will come 
from the breaking down of recognized standards. In the 
maintenance of local self-government, on the one hand, 
and, the national.power, on the sasenn our country has 
been able to endure and prosper for near a century and 
a halt. 


. "Out of ‘a proper respect for the acts aa & CO= 
ordinate branch. of the government, this. court Has gone::- 
far to sustain taxing acts as such, even though there 
has been ground for, suspecting, from. the weight of -the 
tax, it was intended to destroy its.subject.: But in 
the act before us, the presumption of validity cannot 
prevail, because the proof of the contrary is found on 
the very face of its provisions. Grant the validity 
of this law, and all :that. Congress would need to do here- 
after, in seeking, to take over to its control any one 
of the great number of subjects of public interest, 
Jurisdiction of which the states have never parted with, 
and which are reserved. to them by the 10th: Amendment, 
would be to enact a detailed measure of complete regu- 
lation of the subject and enforce it by a. so-called . 
tax upon departures.from it. To give such magic. 
to the word 'tax' would be to break dorm all con- 
stitutional limitation of the powers of Congress and 
completely wipe out the sovereignty of the ‘states, 


"The Aero nae between a. tax Age) a eee is 


sometimes difficult to defines and yet the consequences 
of the distinction.in the re wired method of: their 


collection often: are importe t. Where the. sovereign 
enacting the law has power to impose both tax and penalty, 
the difference between. revenue production end mere regu- 


lation may be immatcrial; but not so when one sovereign 
cen impose a tax only, | and the power of regulation rests 
in another. Taxes are occasionally imposed:in the dis- 
cretion of the- legislature , On proper subjects.with the 
primary motive of obtaining revenue from them. and with 
the incidental motive.of discouraging them.by making their 
continuance onerous, . They do not lose their character 

as taxes because of the incidental. mative.’ But there 
comés a time in the. extension of the penalizing features 
of the so-called tax when it loses its character as 

such and becomes a.mere penalty, with -the characteristics 
or regulation and punishment. ‘Such is the: case in the 

law before us. Although | Congress does not invalidate the 
contract of employment, or expressly declare that the 
employment within the mentioned. ages is illegal; it does 
exhibit its intent practically to aehieve the latter 
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result by adopting the criteria of wrongdoing, and 
imposing its principal cohsequence on -those who transgress 
its standard. 


"The case before us’ cannot: be distinguished from 
that of Hammer v. Dagenhart, 247 U. S. 251, 62 L. Ed. 
1101565 (Athy Rsi6495 SB.SupsChieRep.+539;0 Ann. Cas. 
1918E,784. Congtess.theroe enacted a law to prohibit 
transportation in interstate commerce of goods made at a 
factory in which there was employment of children 
Within the seme ages.and for the same number of hours 
a day and days in a week as: are penalized by the act in 
this case, This court A: the law in that case to .be 
avORGe Ly ee 


(Th our view the necessary effect of this act 
is, by means of a prohibition against the movement 
in interstate commerce of ordinary commercial 
commodities, to regulate the hours of labor of children 
in factories and mines within the statcs, - a purely state 
pes eS 


"In the case at the bar, Congress, in the name of “— 


a_tax which, on the face of the act, is a penalty, seeks 
to do.the Same thing, and the effect must be equally 
ft) Gees 2s oe : 


"The analogy of the Dagenhart Case is clear. The 
congressional. power over interstate commerce is, within 
its proper scope, just as complete and unlimited as the 
congresSional power to taxx;and the legislative motive 
in its exercise is just as free from judicial suspicion 
and inquiry. ‘Yet when Congress threatened to stop inter- 
State commerce in ordinary and necessary commodities¢ 
unobjectionable as subjects of transportation, and 
to deny the same to the people of a state, in order to 
coerce them into compliance with Congress's regulation of 
State concerns, the court said this was not in fact 
regulation of interstate commerce, but rather that of 
State concerns, and was invalid. So here the so-called 


tax is a penalty to coerce people of a state to act 


as Congress wishes them to act in respect of a matter 
completely the business of the state government under 


the Federal Constitution, This case. requires, ss did 
‘the Dagenhart Case, the application of the principle 
announced by.Chief Justice Marshall in M'Culloch v, 
Maryland, 4 Wheat. 316, 423, 4 L. Hd. 579, 605, in a 
much quoted passage: 


‘Should Congress, in the execution of its powers, 
adopt measures which are prohibited by the Constitution, . 
or should Congress, under the pretext of executing ‘its 


power, pass laws for the accomplishment of objects 
not intrusted to the government, it would become the 
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painful duty of this tribunal, should a case requiring 
such a decision come befote it, to say that such an act 
Was hot the law of the lana!!! 


We shall interrupt this opinion here fot the purpose of 
applying the above quoted portion to the facts of this case. 


We accept the. test. announced by the- Court: that: the 
law must be construed, and the purpose and intent of:Congress, 
must be determined by the language used. Using such guide, "Does 
this law impose a tax with only that incidental restraint and 
regulation which a tax must inevitably involve? Or does 
it regulate by the use of the so called tax as a penalty?" 


When the language of the Act is lookéd to it is seen that 
the occaSion for the law is the "economic emergency". No 
attempt is made to define the emergency, but a reference to 
the proceedings, both in the committee hearings and on the 
floor, shows that it referred to the abnormal carry over 
of cotton. This has to do with regulation, not revenue, 


As has already been pointed out, the purpose of the 
Act, aS expressed in the policy of Congress, is clearly to 
regulate the cotton industry. 


As was pointed out in the Drexel: Furniture Company 
case, the Secretary of Labor had many duties to perform under 
the Act, whereas normally his department was not concerned with 
the collection of taxes, so'in this case the Secretary of 
Agriculture absolutely dominates the Bankhead Act although 
normally his department has no OAS er with the collection 
of revenue. ; 


In the Drexel case it is pointed out that the Act 
undertakes to regulate the conduct of the business, In this case 
the regulation of the business of cotton is clearly apparent. 
Prior to the beginning of the 1935-1936 season the Secretary of 
Agriculture determines how much cotton will. be needed to mee t 
the market requirements, and then proceeds to allot the amount 
each individual farmer will be permitted to raise tax free, 

The farmer. is then required.to apply to the secretary of Agriculture 
for exemption certificates, and may be refused same unless he _ 
agrees to abide by the regulations with regard to all his crops. 
After his certificates have been issued he is required to present 
them to the ginner each time he has a pound of cotton sinned, 

and have the ginned product properly tagged. AS pointed out in 

the testimony, even if it is cotton to be used at home for 

quilting purposes it must he reported and | tagged. 


Another phase of the regulation i the ginning 
activities, Before the ginner can operate he must executoc a 
bond, then he must apply to the Collector of Intermal Revenue 
for bale tags, tagging certificates, and licn cards, for which 
he is charged until they are properly accounted for, Every 
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time he gins dny cotton ho must keép a ¢omplete history of it, 
and see that exemption certificktes are surrendered, or the 

tax paid, before he relinquishes manual possession of the cotton. 
He must also report to the Collector: once a month on all cotton 
ginned, and surrender certificates or tax money to cover every 
pound of it. Certainly all of this detailed regulation of the 
routine duties of both the farmer and the ginner can find no 
justification in a legitimate tax measure. 


‘Then. too the Act shows that the.estimated market: 
requirements for the particular crop ‘year are exempt from 
the tax, and only the excess is attempted to be taxed. 

The severity of this tax upon such excess shows clearly that 
So called tax is a penalty for raising more than has been 
allotted. 


It is to be. observed that heavy penalties are 
provided, not. for the failure to pay. the tax, but .for 
hné Failure to have the cotton vaeeets nga ROgkS made; and/yall 
other regulatory provisions. | 


The analogy. between the two cases could be carried 
farther, pat to borrow from Eee: Taft's hengueee: 


tn the light of unece features BE the Act 
(Bankhead Act) a court must be blind not to see that 
the so called tax is imposed. to- stop (the Aue cea of 
cotton over the allotted amount)", 


Reverting to, shat iee Taft's opinion in the Drexel 
case, it will be observed that the remainder of the opinion 
is devoted to distinguishing prior decisions of the Supreme 
Court. The cases he. distingu&shes are Veazie Bank v. Fenno, 
S Wall. S36, 19 L. Ed, 482: McCray v. Unbted States, 195°U. S. 
Pig ie Bies Go; Ligh Ve otone: Tracy Co,, 2eO.Us Ss 107, 
55 L. Hd. 389, and United States v. Doremus, 249 U. S. 86, 
63 L. Ed. 493. 


It has heretofore been noted that Senator Bankhead 
had a brief on the constitutionality of the Bankhead Act, 
and incorporated it in the Congressional Record for March 8, 
1934. We have obtained, and tender with this brief, an exact 
copy of the .brief. relied upon by Senator Bankhead. In that 
brief, among the cases relied upon as sustaining the Bankhead 
Bill are McCray v. United States, supra; Veazie Bank v. Fenno, 
supra; and United States. v. Doremus, supra. It would, therefore, 
be profitable to see What Chief Justice Taft has to say about 
those cases: 


Speaking of the Veazie Bank case, he saids 
"The first of these is YVeazie Bank v. Fenno, 8 


Wall. 5353, 19 L. Ed. 482. In that case, the validity 
of a law which increased a tax on the circulating 
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notes of persons and state banks from 1 per cent to 

1O per cent was in question. The main question was 
whether this was a direct tax, to be apportioned 

among the several states !according to their respective 
numbers!, This wag ahswered in the hegative,s The second 
objection was stated by the court} 

'It is insisted, however, that the tax in the 
case before us is excessive, and so excessive as to 
indicate a purpose on the part of Congress to destroy 
the franchise of the bank, and is, therefore, beyond. 
the constitutional power of Congress.! 


"To this the court answered: 


'The first answer to this is that the judicial 
cannot prescribe to the legislative department’ of the 
governments limitations upon the exercise of its | 
acknowledged powers. The power to tax may be exercised 
oppressively upon persons, but the responsibility of 
the legislature is not to the courts, but to the people 
by whom its members are clected. So if a particular 
tax bears heavily upon a corporation, or'a Class of 
corporations, it cannot, for that reason only, be 
pronounced contrary to the Constitution.! _, 


"It will be observed that the sole objection to 
the tax here was its excessive Character, Nothing 
else appeared on the face of the act. It was an increase 
of a tax admittedly legal to a higher rateswande poet 
Was all. There were no elaborate specifications on the 
face of the act, as here, indicating the purpose to 
regulate matters of state concern and jurisdiction 
through an exaction so applied as to give it the 
qualities of a penalty for violation ‘of law rather ~ 
then a tax. a ce aths ee eS 


"It should be noted, too, that the court, speaking 
Ob tne extent of. the taxing power, used these cautionary 
wordss$ 


'There are, indeed, certain virtual limitations, 
arising from the principles of the Constitution itself, 
It would undoubtedly be an abuse of the power if So. 
exercised as to. impair the Separate existence and indé- 
pendent self-government of the states, or' if exercised 
for ends inconsistent with the limited grants of power 
ini ther Constiturion. . 


"But more than this, what was charged to be the 
object of the excessive’ tax was within the congressional 
authority, as appears from the second answer which the 
court gave to the objection. After having pointed out 
the legitimate means taken by Congress to securé a 
national medium of currency, the court said (p. 549); 
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IHaving thus; in the exercise of undisputed con- 

stitutional powers, undertaken to provide a currency 

for the whole country, it cannot be questioned that 

Congress may, constitutionally, secure the benefit of 

it to the people by appropriate legislation. To this 

end, Congress has denied the quality of legal tender 

to foreign coins, and has provided by law against the 

imposition of counterfeit and base coin on the community. 

To the same end, Congress may restrain, by suitable en- 

actments,. the circulation as money of any notes, not 
issued under its own authority. Without this power, in- 

deed, its attempts to secure a sound and uniform currency 

for the country must be futile.!" 


Our case can be distingutshed from the Veazie 
Bank. case on identically the same grounds as was the Drexel 
case, namely. 


_ (1) In the Veazie case the only objection to the 
tax. waS its excessiveness. Stch is not the sole objection 
here, but it is claimed that it is an interference with 
State control. Also that it is a penalty, and a subterfuge. 


(2) In the Veazie case Congress had legislated on 
the subject of currency, and had the constitutional power to 
protect its Legislation. 


Here Congress has never legislated upon the question 
of cotton production. 


(3) In the Veazie case Congress had the power to 
legislate on the subject matter. 


Here Congress clearly has no power to legislate 
on the subject matter. 


(4) In the Veazie Bank case the measure was 
a straight tax measure, with no regulatory features. 


Here (ches tax as “a subterfuge, “and the Acti 2s filled 
with regulatory provisions. 


With regard to the McCray case, Chief Justice Taft 
Said: 


tte next case is that of McCray vs United States, 
MIOGUe oe erp. oo Ler hae 78; 24 sup. Ct. Rep. 769, 1 

Ann. Cas. 561... That, like the Veazie Bank Case,. was 

the increase of an excise tax upon a subject properly 
taxable, in which the taxpayers claimed that the tax 

had become invalid because the increase was excessive, 

It was a tax on oleomargarine, a substitute for butter. 
The tax on the white olecomargarine was one quarter of 

a cent a pound, and on the yellow oleomargarine. was 
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first 2 cents and was then by the act in question 
increased to 10 cents ver pound. This court held 

that the discretion of Congress in the exercise of 

its constitutional powers to levy excise taxes could 

not be controlled or limited by the courts because the 
latter might deem the incidence of the tax oppressive 

or even destructive. It was the same principle as that 
applied in the Veazie Bank Case. This was what Congress, 
in selecting its subjects for taxation, mignt impose 

the burden where and as it would, and that a motive 
disclosed in its selection to discourage sale or manu- 
facture of an article by a higher tax than on, some other 
did not invalidate the tax. In neither of these cases 
did the law objected to show on its face, as does the 
law before us, the detailed Specifications of. a regu- 
lation of a state concern and business with a heavy 
€xaction to promote the efficacy of such regylation."! 


AS Stated by Chief Justice Taft, in the McCray 
case, the law did not "show on its face, as does the law 
before us, (Bankhead Act) the detailed specifications of 
a regulation of a state concern and business with a heavy 
€xaction to promote the efficacy of such regulation," 


With regard to the Doremus case, Mr. Chief Justice 
Vane Saids 


"The fourth case is United States v. Doremus, 
Hed Als Ser GO, Oslin a rds 493, 39 Sup. Ct. “Ren. pla 
That involved the validity of the Narcotic Drug Act 
(Dec. 17, 1914, 58 Stat. at L. 785, Chap. 1, Comp. 
Stat. Sec. 628%, and 4 Fed. Stat. Anno. 2d Ed, perl 7Ay, 
Waich imposed a special tax on the manufacture, importa- 
tion, and sale or gift of opium or coca leaves or their 
compounds or derivatives. It required every person 
Subject to the special tax to register with the 
collector of internal revenue his name and place of 
business, and forbade him to sell except upon the written 
order of the person to whom the sale was made, on a 
form prescribed by the Commissioner of Internal Revenue. 
The vendor was required to keep the order for two years, 
and the purchaser to keep a duplicate for tho seme time, 


and all were to be subject to official inspection. Similar 


requirements were made as to sales upon prescriptions 

of a physician, and as to the dispensing of such drugs 
directly to a patient by a physician. The’ validity 

of a Special tax in the nature of an excise’ tax on the 
manufacture, importation, and Sale of such drugs: was, 

of course, unquestioned, Tho provisions for subjecting 
the sale and distribution of the drugs to official super- 
vision and inspection were held. to have & reasonable 
relation to: the enforcoment of the tax, ond- were therefore 
held valid, | 


"The court said that the act could not be declared in- 
valid just because another motive thon taxation, not shown 
on the face of the act, might have contributed to its 
passage. The case does not militate against the 
conclusion we have reacned in respect to the law now 
before us. The court, there, made manifest its view 
that the provisions of the so called taxing act must be 
naturally and reasonably adapted to the collection of 
the tax, and not solely to the athievement of some 
other purpose plainly within state: power,'! 


The Doremus case is likewise easily distinguished 
from this case. 


(1) The subject matter of the Doremus case 
vaS narcotics, an admittedly contraband article which needs 
to te closely regulated. 


Here the production of cotton is legitimate 
occupation, subject exclusively to state. control. 


(2) In the Dorems case the regulations had 
reasonable relationship jo the enforcement of the tax, 


Here the regulations plainly show they are to 
control production of ‘cotton. 


The next case we desire to call the Court's 
attention to as supporting the contentions here raised 
iS (oncom Wal hace, «coo 1) J¥oe844,7-00 Letid. 6226 : 


A coreiul reading of the entire-opinion 1S most 
earnestly urged, aS, in addition to being an authority in 
point on the merits, it sustains the following questions 
urged under the Motion to Dismiss: : 


(1) Right to maintain this action as a class 
suit. in the Hill case eight members of the Board of Trade 
were permitted to maintain the action as a class suit. 


(2)piihar Gec, 3224 does not soply to a suit af 
this character. 


(3) That injunction relief is proper, even 
} 


as against a tax measure, where property rights are involved, 


end irreparable damage, 


The case, on its merits, involved the validity 

of an act whicn sought to levy a tax of twenty cents a bushel 
on contracts for the sale of grain in the future, with 
certain exceptions, and "Providing for the Regulation of 
Boards of Trade", What were considered by the Court to 

be the cssential features of the Act are briefly set out in 
the opinion. 
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The court quotes the title of the Act, and considers 
the language set out above of sufficient importance to put 
ib in iteliées 


The Act further provided that contracts for future 
sale of grain made by or through a member of the Board of Trade 
designated by the Secretary of Agriculture as a contract market 
were to be exempt Irom the tax. 


The Act further provided that the Secretary of 
Agriculture should designate the contract market when, and 
only when, such boards as were to be made contract markets 
agreed to do certain acts which are specified in ‘the opinion 
Lusclis 


Boards of trade desiring to be designated as contract 
markets were required to apply to the Secretary of Agriculture, 
and had to agree to abide by his rules od regulations. 


Provision was’ made in the Act for the denial of 
the privilege of trading in futures to any person who violated 
the rules and regulations. 


A penalty of 50 per cent of the tax and (a Lane 
of $16,000, or imprisonment for one year, or both, 
were provided by the Act. 


After setting forth these matters the opinion reads: 


"It is impossible to escape the conviction, from 


tac purpose of regulating the conduct of business of 
boards of trade through supervision of the Secretary of 
Agriculture sand the use of an administrative tribunal 
Consisting of that Secretary, tne secre vary sol 


Comaerce, mnd the Attomey General. Indeed, the title 
Of the pct Teciies tial enéloreitopourpesscais tic 
regulation of boards of trade. As the bill shows, 

the imposition of 20 cents a bushel on the various 
érains affected by the tax is most burdensome. The tax 
upon contracts for sales [or susie at yi Seat oS 
revenue act is only 2 cents woon $100 of value, whereas 
this tax varies, according to the price and character 

of the grain, from. 15 per cént of dtsiveluestonoG mer cent. 
The manifest purpose of the tax is to compel boards of 
trade to comply with regulations, many of which can have 

no relevancy to the collection of the tax at all. Even 

if we conceded, as we do not, that the keeping of a 
memorandum and of the particulars of each sale as a 

record for three years or more, not only of contracts 

for future delivery, but also of. @ash sales, neither 

of which are subject to tax in designated-boards of trade, 
would help taxing officers in any way to detect the evasion 
of this tax outside of such boards, no such con-— 
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struction can be put woon the provisions which require 
the board of trade to prevent a dissemination of false 
or misleading reports, or to prevent the manipulation 

of prices or the cornering of grain, or which enforce 

the admission to membership in the board of the 
representatives of co-operative associations of pro- 
ducers, or the abrogation of rulos against rebate 

as applied to such representatives. The act is in cssence 
and on its face a complete regulation of boards of trade, 
With a penalty of 20 cents a bushel on all 'futures! to 
When this purpose is declared in the title to the bill 
and is so clear from the effect of the provisions of 

the bill itself, it leaves no sround upon which the 
provisions we have been considering can be sustained 

as a valid exercise of the taxing power. The elaborate 
machinery for hearings by the Secretary of Agriculture 
and by this commission of violations of these regulations, 
with the withdrawal by the commission of the designation 
of the board as a contract market, and of complaints 
against persons who violate the act or such regulations, 
and the imposition upon them of the penalty of requiring 
all boards of trade to refuse to permit them the usual 
privileges, only confirm this view. 


"Our decision, just announced, in Bailey v. Drexel 
Furniture Co., 259 U.S, e0, ante 617,921 As Ls. R.01452, 
42 Supe:Ct. Rep. 449, involving the constitutional validity 
of the Child Labor Tax Law, completely covers this case, 
We there distinguish between cases like Veazie Bank v. 
Honno,'8 Wall, 533, 19 ly Bd, 482, and McCray v. United 
states, 195.0. S. 727, 49 Teekd, 78, 24 Sup. Ct. Rep. 

769, 1 Ann. Cas. 561, in which it was held that this 
court could not limit the diserction of Congress in the 
exercise of its constitutional powers to levy excise 
taxes because the court mignt deem the incidente of the 
tax oppressive or even destructive. It was pointed out 
that in none of those cases did the law objected to show 
on its face, as did the Child Labor Tax Law, detailed 


reculation of a concern or business wholly within the 
police power of the state, with a heavy exaction to 


ee 


promote the efficacy of such regulation. We there says 


'Out of proper respect for the acts of a co-~ 
ordinate branch of the government, this court has gone 
far to sustain taxing acts as such, even though there 
has been ground for suspecting from the weight of the 
tax, it was intended to destroy its subject. But in the 
act before us, the presumption of validity cannot prevail, 
because the proof of the contrary is found on the very 
face of its provisions. Grant the validity of this law, 
and all that Congress would need to do hereafter, in 
seeking to take over to its control any one of the great 
number of subjects of public interest, juristliction of 
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which the states have never parted with, and which are re- 
served to them by the 10th Amendment, would be to enact 

o detailed measure of complete regulation of the subject, 
and enforce it by a so-called tax upon departures from it. 
To give such magic to the word "tax" would be to break 
down all constitutional limitation of the powers of 
Congress, and complctcly wipe out the sovereignty of the 
states,! 


"This has complete application to the act before us, 
and requires us to hold that the provisions of the act 
we have been discussing cannot be sustained.as an exercise 
of the taxing power of Congress conferred by Sec. 8, 
Orticl egies ; 


Applying the above quoted portion of the opinion 
to the instant case, it will be observed that the Title of 
the Bankhead Act recites that it is an act to place the cotton 
industry on a sound commercial basis, prevent unfair compe- 
tition, ete, 


Where in the Grain Futures case the Secretary 
of Agriculture was authorized to designate certain Boards of 
Trade as contract merkets, and to exempt sales made: by them 
from the tax, so hare in the Bankhead Act the Secretary of 
Agriculture designates the amount of cotton that may be raised 
tax free, and apportions. it among the states, countics, and 
Dae aidan farms. ‘ : : 


“Where in the Grain Futures case Boards of Trade 
were required to apply to the Socretary of Agriculture for 
designation as contract markets, and, as a prerequis 1to, 
had to agree to abide by certain rules and regulations, so: 
here in this Act the individual farmers are required to apply 
for exomption certificates, aml agree to abide by the Secretary 
of Agriculture's rules and regulations. 


Where in the Grain cures Act under certain conditions 
the Secretary could deny trading privileges to a person who 
violated the Act, so here a farmor may be denicd exemption 
certificates, and without thom he cannot have bale tags 
placed on his cotton, cannot move his cotton out of the county, 
etc. <A ginner who fats to give the bond, apply for the bale 
tags, etce, cannot pursue his occupation as a’ ginner 


Where in the Grain Tutures act various duties were 
required to be performed, records kept, etc., which had no 
proper relationship to the collection of the tax, so here the 
most minute records are kept of every pound of cotton’ ginned, 
all of it is required to be tagged, etc., although it is 
known in advance that only’ an infinitesimal part will be 


subject to the tax, and it-is HoUee. and intended that none 
Otay eur be fee 
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The analogy could be extended farther, but the 
foregoing is sufficient to show here that it is impossible 
to escape the conviction, from a full ‘reading of the Bankhead 
Act, that it was enacted for the purpose of regulating the 
production of cotton through the supervision of the Secretary 
of Agriculture, 


The manifest purpose of the Bankhead bill is to 
compel the farmers and ginners, by complying with its 
regulations, to reduce the cotton to be produced to the allot- 
ment made, 


The Bankhead Act is in essence and on its face 
a complete regulation of the production of cotton, with a 
"penalty" of 50 per centum of the contract price per pound 
of lint cotton on all cotton produced over the allotted 
amount. Its purpose being so plain, it leaves no grounds 
upon which it can be sustained as a valid exercise of the 
taxing power of Congress, 


The Court in Hill v. Wallace, then goes on to 
consider the question as to woother, or not, the Act can be 
sustained under the commerce clausc, and reaches the conclusion 
that it cannot. It is deemed unnecessary to pursue that 
question hore, as that feature has already been fully covered. 


Another case in point is Lipke v. Lederer, 259 
U. S. 557, 66 Le Ed. 1061. This case involved the National 
Prohibition Act, and the plaintiff sought to enjoin the 
collection of an assessment levied against him upon the 
ground that it was a penalty, and not a Coe 


Mr, Justice McReynolds said: 


"The mere use of the word 'tax! in an act 
prinarily designed to define and suppress crime is 
not enough to show that, within the true intendment 
of the term, a tax was laid, Child Labor Tax Case 
(May 15, 1922) (259 Us S. 21, ante, Ally 4s ee ny wel dy pack 
1432, 42 Sup. Ot. Rep. 449), When by its very nature 
the imposition is a penalty, it must be so regarded, 
Helwig v. United States, 188 U. S, 605, O13, 47 Uv ed. 
614, 23 Sup. Ct. Rep. 427, Evidence of crime (Sec, 29) 
is essential to assessment under Sec, 35, It lacks 
all the ordinary characteristics of a tax, whose 
primary function ‘is to provide for the support of the 
government?, and clearly involves the idea of apanish- 
ment for infraction of the law, — the definite function 
of a penalty. O'Sullivan v. Felix, 233 U,-S., 318, — 
d24, 58 L. Hd. 980, 982, 34 Sup. Ct. Rep. 596, 


"The collector demanded payment of a penalty, 
and Sec. 3224, which prohibits suits to restrain 
assessment or collection of any tax, is without applica~ 
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tion, And the same is true as to statutes granting 

the right to sue for taxes paid under protest. A 
revenue officer, without Adotice, has undertaken to 
assess a penalty for an alleged crimal act, and 
threatens to enforce payment by séizure and sale of 
property without opportunity for a hearing of any kind." 


. The case of Lipke v. Lederer, supra, is cited and 
reaffirmed in Regal Drug Corporation v. Wardell, 260 U. S. 
566, 67 le Ed. 618. 


The case of Hill v. Wallace, supra, is cited and 
reaffirmed in Trusler v. Crooks, 269 U. S. 475, 70 Le Ed. 365. 


The case of Linder v, United States, 268 U. S. 5, 
69 L. Ed, 819, arose under the s ame law as did the Doremus 
case, upon which the Government relies to sustain the Bankhead 
Act. It is, therefore, desired to quote the following from 
the Linder opinion; 


"The declared object of the Narcotic Law is 
to provide revenue, and this court has held that 
whatever additional moral cnd it may havo in view must 
‘bo reached only through a revenue measure and within 
the limits of a revenue measure’, United States v. Jin 
Fucy Moy, 241 U. S. 394, 402, 60 L. Ed. 1061, 1064, 
56 Sup. Ct. Rep. 658, Ann. Cas, 1917D, 854, Congress: 
cannot, under the pretext of executing, delegated. power, 
pass laws for the accomplishment of objects not intrusted 
to the Federal government. And we accept as established 
doctrine that any provision of an act of Congress os- 
tensibly enacted under power granted by the Constitution, 
not naturally and reasonably adapted to the effective 
exercise of such power, but solely to the achievement 
of something plainly within power reserved to the — 
states, is invalid, and cannot be enforced," 


"Obviously, direct control of medical practice 
in the states is beyond the power of the Federal 
government, Incidental regulation of such practice by 
Congress through a taxing act cannot extend to matters 
plainly inappropriate and unnecessary to reasonable 
enforcement of a revenue measure." . 


Again the opinion says: 


"The Narcotic Law is essentially a revenue measure, 
and its provisions must be reasonably applied with 
the primary view of enforcing the special’ tax. We 
find no facts alleged in the indictment sufficient to 
show that petitioner had done anything falling within 
definite inhibitions or sufficient materially to imperil 
orderly collection of revenue from-sales, Federal .- 
power is delegated, and its prescribed limits must not 
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be transcended even though the end seems desirable, 

The unfortunate condition of the recipient certainly 
created no reasonable probability that she would. 

sell or otherwise dispose of the few tablets intrusted 
to her: and we cannot say that by so dispensing them 
the doctor necessarily transcended the limits of that 
professional conduct with which Congress never intended 
to interfere, 


"The judgment below must be reversed, Tho causc 
Will be remanded to the District Court for further 
proceedings in harmony with this opinion,!"! 


Two late cases by Judge Dawson, of tho United States 
District Court ‘for the Western District of Kentucky, will 
conclude the authorities on this point. 


In Hart Coal Corporation v, fwarks, 9 F, Supp. 825, 
Judge Sparks holds that unconstitutional interference by 
the Government with the right to conduct the coal business 
constitutes injury to a "proporty right", and varrantod 
equitable relicf, 


He permitted the suit to be maintained as a class 
suit, and the District Attorney to be enjoined, 


A careful study of the entire Opinion is respectfully 
uUreed, § 47 


The case of Penn v, Glenn, 107. e PUDDs ; 
involved the construction of the Kerr-Smith tobacco control 
act. 


The Kerr~Smith Act was adopted at the same session 
of Congress:as was the Bankhead Act, and is to be found in 
the pocket supplement to Title 7, Agriculture of U, emu cen s 
immediately following the Bankhead Act. Chapter 27 covers 
the Bankhead Act, and Chapter 28 covers the Kerr-Smith Act, 


In a well reasoned opinion Judge Dawson analyzes 
the Kerr~Smith Act, and holds it unconstitutional, as an 
unwarranted interfcrence by Congress with the production of 
tobacco, a purely intrastate matter, It is assumed the Court 
will give thouchtful consideration to the Opinion in that case, 


Before leaving the Penn casc, it might be well to 
point out that Judze Dawson's action in denying the injunction 
there is casily distinguishable from the present case, In 
the Penn case the plaintiffs were tobacco producers, and were 
merely seeking by injunction to eg ape the payment of the tax 
assessed by the terms of the Act. Judge Dawson held that the 
bill did not show such extraordinary circumstances as to take 
it out from under Bailey v. George, In other words, there 
Was apparently an adequate remedy at law in that plaintiffs 
could pay the tax, and then sue for its recovery. 
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In the instant case, plaintiffs are not producers 
of tobacco, and sre not required to pay any tax under the 
Barkhcad Act. They are made revenue officers, by the rezulations, 
and at heavy and unreasonable expense are required to collect 
the tax from the farmers and pay it over to the Collector. 
No provision to reimburse them ig made in the Act, and every 
dollar they thus pay out is gone forever, and hence constitutes 
irreparable damage. What thes plaintiffs are seeking to have 
protected herein is their constitutional right to carry on 
their respective lawful occupations as cotton ginners free 
from unconstitutional governmental interference, and to prevent 
the confiecation of their respective gin plants because they 
refuse to comply with an invalid law. 


Before leaving the question of whether the Bankhead 
Act can be upheld as a valid excise tax, we will refer briefly 
to the other two cases cited under. that section in the brief 
found in 78 Congressional Record, Part 4, Pages 3966-67. 


Billings v. United States, OBO: Ue Sel CO ly oe Uemees 
596. This case involved the levy of an excise tax ion 
foreign built pleasure yachts used by citizens of the United 
States. The only constitutional question discussed in the 
opinion was as to whether, or not, the tax lacked uniformity a 
because it was not also levied on pleasure yachts not foreign 
built. None of the questions here involved are even mentioned, 
much less discussed, It cannot be conceived, that this case 
affords any support for the contention that the Bankhead Act 
is valid. 


Brushaber v. Union Pacific Railroad Co., 240 
Tee Sel, 60. beubd. 49G.., This case involved an attack upon . 
the corporate income tax law, an adnittedly legitimate revenue 
measure. The Court will take judicial knowledge of the fact 
that the various income tax measures passed by Congress have 
been enacted for the express and sole purpose of raising 
revenue. While they are burdensome, they do not attempt. to 
supervise arid regulate private business. Neither do they 
attempt to say how the persons affected shall earn their 
jneones, nor how much or how little such incomes shall be. 
Certainly the Brushaber case affords no analogy to the present 
Case. 


It is confessed that this portion of the brief has 
proceeded to greater length than was anticipated, and is, 
perhaps, too lengthy. Because of the importance of the question, 
the offort has been made to review the Act itself, the Con- 
eressional hearings, and. the decisions in detail in order to 
thoroughly demonstrate that this Act cannot be upheld as a 
valid exercise of the taxing powers of Congress, It:is 
enrnestly asserted that the Act mst be condemned as clearly 
and affimatively showing, by its.own. terms, that it is 
an attempt.to regulate and control the production of cotton, 
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2 purely intrastate mattcr, and the so called ginning tax 
is merely a penalty to aid in errectively enforcing the 


real purpose of the bill, namely the control of the production 


OL cotton. . 


Is the Bankhead Act Unconstitutional Because 
It Delegates Legislative Authority? 


The rule announced in determining the answer to 
the above question, has been laid down and followed in numerous 
decisions. One of the shortest and best statements of it 
is to be found in Hampton v. United States, <76°U. S$, 407, 
7e Le Ed. 329, where the Court said: 


_ "The true distinction, therefore, is, between 
the delegation of power to make the law, which necessarily 
involved a discretion as to what it shall be, and conferring 
in authority, or discretion as to its execution to be 
exercised under and in pursuance of the law. The first 
cannot be done. To the latter no valid objection can be 
made. 


In Miller v. Mayor, 109 U. S. 394, 27 L. Ra. 974, 
the Court said: 


Nie -etiicvency or “an Actens aA declaration of 
legislative will must, of course, come from Congress, 
but the ascertainment of the contingency upon which 
the Act shall take effect may be left to such agencies 
as it may designate." 


Other cases on the subject arc Mutual Film Corp. 
Ve Industrial Commission, 236 U. Ss. eoUe SO S. Ol. S87 
UW, oS. ve" Grineud. 220 ters. 006, 31 §. Ct. 480; Panana 
Rerining’ Co. vi Ryan; 797 L. Ha. 1; Schlecter v. United 
weetes, 79 L. Ed. 888, 


An excellent statement of the test to be applied 
heme “is found vin! Penhie yop: 1436, as follows; 


"The generally accepted rule is to the effect 
that a statute or ordinance which vests arbitrary. dis- 


cretion with respect to an ordinarily lawful business, 


profession, appliance, etc,, in public officials, without 
prescribing a uniform rule of action, or, in other words, 
Which authorizes the issuing or withholding of licenses, 
permits, approvals, ete., according as the designated 
officials arbitrarily choose, without reference to all of 
the class to which the statute or ordinance under consider- 


ation was intended to apply, and without beinzs controlled 
or guided by any definite mule or specified conditions 
to which all similarly situated might knowingly conforn, 
is unconstitutional ond void." 
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The Gourt is here primarily concerned with the opera- 
tion of the Bankhead Act for the crop year 1935-1936, for that 
is the period now under consideration. 


In the analysis of the Act to determine the present 
question, it is to be kept constantly in mind that this is 
claimed to be a valid revenue measure, and is ‘supposed to have 
for its primary purpose the levying of a uniform tax on the " 
"sinning of cotton" which will apply with like force and effect. 
to every farmer in the Cotton Belt. eh koa 


Does Congress, by the terms of the Bankhead Act, vest 
“arbitrary discretion with respect to an ordinarily lawful 
business in public officials, without specifying a uniform 
rule of action"? 


Does Congress, by the terms of the Bankhead Act, 
levy an excise tax which is to be enforced by public officials 
who are controlled’and guided by definite rales and specified 
conditions to which all similarly situated are permitted to 
conform? 


It is here asserted that the vices in the Bankhead 
Act, as applied to the crop year for 1935-1936, begin with 
the method by which the law may be declared in force for that 
period. 


Sec. 1 of the Act provides that in order to relieve 
the present "economic wmergency", by (a) reducing the disparity 
between prices paid to (1) cotton producers and (2) persons 
engaged in marketing cotton and prices of other commodities 
and (b) by restoring the purchasing power of such persons 
so that normal exchange of all commodities may be fostered, 
and (c) to raise revenue to ‘enable the payment of additional 
bencfits under Chapter 26 (A. A. A.) : 


It is hereby declared to be the policy of Congress 


(1) To vromote the orderly marketing of cotton 
in interstate and foreign commerce; 


(2) To enable producers of such commodity 
to stabilize their markets against undue and excessive fluctua~ 
tions; ; 


(3) To preserve advantageous markets for such 
commodity; } 


(4) To prevent unfair competition and practices 
in putting cotton into channels of interstate and foreign 
commerce} . 


(5) To more effectively balance production and 
consumption of cotton. 


Let us analyze the foregoing for definiteness and 
Clarity in pronouncing the guide by which the administrative 
officers are to act for 1935-1936. 


While the term "present economic emergency" is used, 
no effort is made to define it, or to even intimate the facts 
and circumstances which Congress conceives create the economic 
emergency. It is not attempted to be stated that there is 
an abnormal carry over of cotton, or what number of bales 
is found to constitute such abnormal carry: over. No other 
definite fact or-circumstance is stated. 


It is not stated that such undefined "economic 
emergency" is to be relieved by reducing the disparity between 
prices paid for cotton and prices paid for "other commodities." 
No attempt is made to define the disparity, to state what is 
conceived to be a normal price for cotton, to state what 
other commodities are thus referred to, or to give any other 
definite fact. or .circumstance. 


It is next stated that such unknown and uncertain 
"economic emergency" is to be relieved by restoring the 
purchasing power of such persons (cotton producers and 
marketers) so that "normal exchange" of all commodities 
may be fostered. It is not stated what constitutes "normal 
exchange", to what level the restoration of purchasing power 
is to be restored, or how same is to be restored. 


To accomplish the foregoing indefinite and uncertain 
aims, and rectify this undefined state of afiairs. itis 
declared to be the policy of Congress 


a alee promote the orderly marketing of cotton in 
interstate and foreign commerce. 


No attempt is made to state what is meant by 
"orderly marketing", or how such aim is to be accomplished. 
Certainly a tax could not be used to restore the orderly. 
marketing of cotton in foreign commerce, because such action 
is prohibited by U. S. Constitution, Art. 1, Sec. 9 (5). 


(2) To enable producers of such commodity to 
stabilize their markets agninst undue and excessive fluctuations. 


What "undue and excessive fluctuations" are thus 
referred to is left to, the imagination, as are the means by 
which the stabilization is to be effected, 


(3) To preserve advantageous market for such 
commodity. 


What markets are thus referred to? What is meant 
by "advantageous"? How are such markets to be preserved? 
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(4) To prevent unfair competition and practices 
in putting cotton into channels of intcrstate and foreign 
commerce. 


What constitutes "unfair competition and practices", 
and who is guilty of same? How is it to be prevented? 


(5) To more effectively balance production and 
consumption of cotton. m4 


No effort is made to define the balance sought to 
be attained, or to announce any definite rule as to when 
this balance has been reached. 


A significant fact is that no one of the five 
policies of Congress, above enumerated, makes any reference 
to the raising of revenaée. 


Coming to the crop year 1935-1936, Sec. 2 provides 
that if the President finds 


(1) That the "economic emergency" in cotton production 
and marketing will continue or is likely to continue, 


(2) That because of such economic emergency: the 
application of this Act is imperative for 1935-1936 in order 
to carry out the policy defined in Sec. 1, he is to proclaim 
the Act to be in force for 1935-1936. 


Since the Act makes no effort to define the .. 
"economic emergency", or to state the facts and circumstances. 
constituting same, it seems self evident that Sec. 2 leaves it 
absolutely to the discretion of the President as to whether 
the Act shall be in force for 1935-1936, and the Act itself 
furnishes no definite guide or standard by which the President 
igs to be governed in the exercise of that discretion. 


Further, the "policy" of Congress having been 
couched in such vague and uncertain language, the President 
is again left without definite guide or standard to determine 
the imperativeness for the continued operation of the Act. 


Not only is the further continuance of the Act 
left to the discretion of the President, without definite 
guide or standard, but 


Sec. 3(a) provides that after the President's 
proclamation, the Sccretary of Agriculture must 


(1) Find that two thirds of the producers favor 
the levy of a tax on cotton produced in exeess of the allotment 
made to meet the probable market requirements. 
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(2) Determine that such tax is required to carry 
out the policy declared in Sec. 1. 


No definite rule is provided by which the Secretary 
of Agriculture is to be guided in finding out the desire of 
two thirds of the producers. This Court is entitled to take 
Judicial knowledge of the impracticability of correctly 
and accurately obtaining expressions from two thirds of so 
numerous a class as the cotton producers of the United States. 
This Court is further entitled to take judicial knowledge 
of the method by which the Secretary of Agriculture actually 
undertook to ascertain the wishes of the cotton producers. 
It is known that his Department placed a limited number of 
questionnaires in the hands of various county agents over 
the Cotton Belt, and these county agents submitted them to 
farmers of their own choosing. It is not seriously contended 
that a representative canvass was made. 


But, conceding for the purpose of argument, that a 
representative vote was taken, and expressions obtained from 
two thirds of the cotton producers, the Act, by its om 
terms, makes its enforcement for 1935-1936 dependent upon the 
vote of two thirds of the cotton producers, Then we have a 
purported reveme law of the United States clothed with 
vitality for another year not upon the expressed will of 
Congress, the legislative body, but upon a "straw vote" of two 
thirds of the class to be taxed. Legislative history since 
the Birth of the Union furnishes no parallel for this romarkable 
procedure. 


Another remarkable procedure is that the vote is 
supposed to be based upon the expression of the desire of the 
producers to have the tax levied on the ginning of cotton 
Nin excess of an allotment made to moct tho probable market 
requirements", but the vote is taken before the allotment is 
made. The farners vote, and then create the Secretary of 
Agriculture their proxy to arbitrarily determine what this 
allotment is to be. 


After the President has exercised his discretion 
in the matter, without definite guide or standard, and after 
this "straw vote" of two thirds of the producers is taken, 
still a third step is necessary. 


The Secretary of Agriculture must determine that 
such tax is necessary to carry out the uncertain and indefinite 
policy of Congress as expressed in Sec. 1. Wo rule or rate 
is prescribed by which the Secretary is to be governed in 
coming to this determination, but it is left entirely to 
his unbridled discretion. 


Sumaing up,’ for 1935-1936 a purported revenue act 
of Congress is based, not upon the expressed will of the law 
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making body, but upon (1) the ascertainment of the existence 

of an unknown and undefined “economic emergency" arrivec 

at by the Chief Executive, without guide or standard, (2) the 
further determination by him that .it is imperative to ei i 
carry out a vague and uncertain policy, this second determination 
also arrived at without definite guide or standard; (3) the _. 
ueértain popular vote of two thirds of the affected class, and 
(4) the determination by still another executive officer, the 
Secretary of Agriculture, that such tax is needed to carry out 
@ vague and uncertain policy of Congress, this last determination 
likewise having. been arrived at without definite guide or - ue 
standard. 


But the difficulties do not end there. 


Sec. '3 (a) further prescribed that the Secretary 
of Agriculture "shall ascertain from an investigation cn 
of the available supply of cotton and (2) the probable 
market requirements, the quantity of cotton that’ enonle pe 
allotted in accordance with the policy declared in Sec. l, 
for marketing in the channels of interstate and foreign 
commerce, from production of cotton curing the succeeding 
cotton crop year, exempt from the payment of taxes thereon." 


In this connection it is well to note Sec. 4(d) 
which reads: 


‘When the Secretary of Agriculture does not 
proclaim an allotment of cotton for a crop year as 
provided in Section 3 of this Act, the tax shall 
not apply with respect to cotton harvested curing 
such crop year but shall apply to cotton harvested 
during the next crop year for which, with the approval 
of the President, the Secretary makes an allotment 
under such section." 


Practically applying the above sections of the Act, 
the Secretary of Agriculture, without definite guide of 
standard, is authorized to make and proclaim the amount of 
cotton which may be ginned tax free for the crop year 1935-1936. 
The Secretary of Agriculture, an administrative officer who 
normally has no duties in connection with the revenue laws, 
is made the supreme arbiter of whether the Bankhead Act 
shall function as a revenue measure for 1935-1936. He may, 
in his discretion, allot 5,000 bales or 50,000,000 bales 
as being needed to meet the "probable market requirements". 

He may even decline to make any allotment, in which event the 
tax will not be operative for 1935-1936. Counsel for the 
Government are hereby challenged to cite another instance, 
prior to the present Administration, where such powers with 
regard to a revenue law were ever vested in the Treasury 
Department itself, much less in some Department not charged 
with the duty of enforcing the revenue laws. 
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Another Patel defect in the Act, yiewed from a 
revenue standpoint, in the uncertainty arith regard to who is 
to pay the tax. 


Sec. 4(a) provides: 


"There is hereby levied and assessed on the 
ginning of cotton", etc. 


‘Sec. 4(c) provides: 


"Every person ginning any cotton subject to tax 
under this Act (whether as agent of the owner or other- 
wise) and every other person liable for tax uncer this 
Act shall make monthly returns uncer oath in duplicate 
and pay the taxes imposed by this Act to the collector 
for the district in which the ginning is done, or to 
such other person as such collector may direct. .Such 
returns shall contain such information and be made at 
such times and in such manner as the Commissioner, with 
the approval of the Secretary of the Treasury, may by 
regulations prescribe. The tax shall, without assess- 
ment by the Commissioner or notice from the collector, 
be due and payable to the collector at the time so © 
fixed for filing the return. If the tax is not paid 
when due, there shall be added as part of the tax 
interest at the rate of 1 per centum a month from the 
time when the tax became due until paid," 


See.4(f) provides that the tax shall not be 
collected upon the ginning of cotton which is to be stored, 
but a lien card shall be placed on same, and the tax paid 
when the cotton is marketed. 


Certainly one of the necessary elements of a valid 
revenue act must be that the legislative body shall definitely 
state who is to pay the tax. By regulation the Commissioner 
of Internal Revenue has attempted to place responsibility 
for the tax on the ginner, and counsel for the Government in 
this case argued that the ginner owed the tax. This Court 
knows that ninety nine per cent of the cotton ginned in the 
United States is nat owned or controlled by the ginner. It is 
academic that even Congress is without power to require a man 
to pay a tax on that which he does not own. 


Another vice in the Act is the weertainty as.to 
the amount of the tax. It is true that the Act provides 
that the tax is to be "50 per centum of the average central 
market price per pound of lint cotton". But Sec. 4(b) provides: 


"The average central market price, per pound of 
lint cotton, shall be the average price per pound. of 
basis seven-eighths-inch middling spot cotton on the ten 
spot cotton markets (designated by the Secretary of Ag~- 
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riculture) as detemmined and. proclaimeé from time to time 
by the Secretary of Aericulture. The average central 
market price determined anc proclaimed shali be the base 
for determining the rate of the tax until a different 
averaged central market price for lint cotton is cGetermined 
and proclaimed by the Secretary of Agriculture." 


It will be observed that it is. left absolutely 
to the discretion of the Secretary as to what ten spot cotton 
markets are designated, and where they are to be located. 

It is further discretionary with him to change any previous 
designation of spot cotton markets, and he is thus able to 
control at will the basis upon which the tax is to be figured. 


The arbitrary and absolute domination of this Act 
by the Secretary of Agriculture is further exhibited in Sec. 
6 which provides: 


"No certificate of exemption shall be issued 
ané no allotment shall be made to any producer unless 
he agrees to comply with such conditions and limitations 
on the production of agricultural commodities by 
him as the Secretary of Agriculture may, from time to 
time, prescribe to assure the cooperation of such 
producer in the reduction programs of the Agricultural 
Adjustment Administration and to prevent expansion on 
lands leased by the Government of competitive procuction 
by such producers of agricultural commodities other 
than cotton and the allotment of and certificates of 
exemption issued to any producer shall be subject to 
revocation on violation by him of such conditions and 
limitations, and no criminal penalties shall apply to 
the violation of this provision." 


Thus it is clear that Congress does not pass a 
revenue measure which is complete within itself, and operates 
upon all members of the class uniformly. On the contrary, 
the basic right of an individual farmer to exemption certificates 
to which he would otherwise be entitled, is left to the whims 
and caprice of the Secretary of Agriculture in the administra- 
tion of a ltotaily different law. A farmer, to be entitled to 
exemption certificates under this Act, must agree that he will 
abide by "such conditions and limitations" on the production 
of all other agricultural commodities as the Secretary of 
Agriculture may "from time to time" prescribe. In other 
words, a farmer surrenders his farm, and his self respect, 
into the arbitrary keeping of the Secretary of Agriculture. 
Congress does not announce in plain and unmistakable terms 
when, how, in what manner, and-to what extent, the farmer is 
taxed by this Act, but it is all left to the Secretary 
of Agricultunee.... . 


hile. some effort is made for the year 1934-1935 
to prescribe the basis upon which the Secretary of Agriculture 
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shall apportion the 10,000, 000 bale allqgtment between the several 
States, and between aes Individual counties within the State, 
a careful reading of Sec. 7(a) wil] show that.the allotment 

to a made to the individual farmer within the county 

is left absolutely to the whims and caprice of the representa- 
tives of the Secretary of Agriculture. Farmer Jones can be 
allotted 100 bales, and Farmer Smith, who has the adjoining 
farm, can be allotted 10 bales, and there is nothing Farmer 
Smith can do about it. It is all to be "upon such basis as 
the Secretary of Agriculture deems fair and just"; and no 
standard is set up to control him, and no method of appeal 
from his decision is provided. 


Furthermore, Sec. 7(b) reads: 


"After the crop year 1934-1935 the apportionment 
shall not be on the basis set out in paragraph (1) 
of subsection (a) of this section." 


Paragraph (1) of subsection (a) was the only one 
of the three methods provided for individual allotments 
which even approximated fairness and uniformity, anc it is 
expressly provided that it shll not apply after 1934-1935. 


Sec. 9(a) provided that an individual farmer.shall 
be entitled to exemption certificates, 


"only upon proof satisfactory to the Secretary of 
Agriculture that the producer is entitled thereto 
pursuant to this Act and the regulations thereunder." 


No effort is made to say of what such proof shall consist, 
and no appeal is provided. Thus Farmer Jones, by the order 
of the Secretary of Agriculture, may escape the tax because 
his proof is deemed satisfactory, but Farmer Smith pays tax 
on every pound of cotton he raises because the Secretary 

of Agriculture does not deem his proof to be satisfactory, 


Further Sec. 9(da) provides 


"any and all certificates of exemption may be 
transferred or assigned in whole or in part in_such 


manner as the Secretary of Agriculture may prescribe." 


It will thus be seen that the Bankhead Act is not 
a revenue measure which says every cotton producer shall be 
given a quota of cotton to be determined by some well defined 
standard, and upon any and all cotton he produces over that 
quota he shall pay a definite and defined tax. 


On the contrary, the Act leaves the original 
apportionment of the quota to the caprice of an executive 
officer, and then further says that he may, by such rules 
and regulations as he sees fit to acopt, permet the holders: 


ae 
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of exemption certificates to barter them around between 
themselves, so that Farmer Jones can raisethis allotted 100 
bales, and, by purchasing cortificates, .can raise as much more’ 
tax exempt cotton as he cares to. The only fixed limitation 

is that the total cotton ginned tax free in the United States 
mast not exceed the total amount allotted. shes ibdir 


As a final proposition, the Court's attention is 
again directed to the broad, but vague and uncertain, 
purposes of the Act as attempted to be set forth in Sec. l. 
Among others is the one "to prevent unfair competition and 
practices in putting cotton into channels of interstate and 
foreign commerce." 


Sece 12 reads} 


Sec. 12. The Commissioner, with the approvel of the 
Secretary of the Treasury, shall prescribe (a) regulations 
with respect to the time and manner of applying for, 
issuing, affixing, and destroying bale tags, and the 
method of accounting for receipts from the sale of and 
for the use of such bale tags, and (bo) such other regu- 
lations as he shall deem necessary for the enforcement 
of the taxing provisions of this Act." 


Sece 15(a) reads: 


"Sec. 15 (a) The Secretary of Agriculture is 
authorized to make such regulations as may be necessary 
to carry out the powers vested in him by the provisions 
Of SLB ACs) 


It is submitted that either of these officials 
can make such rules and regulations as he may see fit to 
prevent "unfair competition", without any attempt being made 
in the Act itself to define that term, and a cotton producer 
who violated such regulation would be subjected to all the 
panel provisions of the Act. 


Your plaintiffs most earnestly urge that the 
broad and unlimited powers given to the Secretary of 
Agriculture under this Act, without any definite guide or 
standard, bring this case squarely within the rule discussed 
and elaborated upon in Panama Refining Co, ve Ryan, supra, 
and Schecter Poultry Corporation v. United States, supra, 
and said Bankhead Act should be declared unconstitutional 
on this additional ground. 


Are Certain Regulations Void as Being Without 
Support in the Act Itself? 
Your petitioners here respectfully aver, that 


even if the Act be constitutional, which is not admitted but 
most strenuously denied, the regulations hereinafter discussed 


should be declared v 
itself, and as being 
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oid, as having no support in'the Act 
unwarranted attonpt to legislate — 


by the Commissioner of Internal Revenue, 


The authoriti 


Hanilton v.. D 
A tax of four cents 
States that had becn 
Hamilton, the plaint 
cotton and shipping 
to purchase and expo 
tax, afterwards brin 
held that under the 
empowering the tax ec 
applied for pernissi 
tax. The Court held 
bring suit to recove 
obtaining permission 


The Court fur 


es relicd upon are as follows; 
ELON, OSs Us Spe 74m ey i). Rds B30: 
a pound was laid on cotton shipped out of 
in insurrection duting the Civil War. 
iff, was engaged in the trade of buying 
sane from Nashville. He obtained permission 
rt cotton, paying the four cents per pound 
ging suit to recover such tax. ‘The court 
law itself regulations were authorized 
Ollected; that the plaintiff voluntarily 
on to export cotton and voluntarily paid the 
that he therefore was in no position to 
ra tax after applying for permission and 
to ship the cotton upon payment of the tax. 


ther held that the permission to ship 


the cotton and the sum received therefor, were had under the 


War power of the gov 


ernment and not under its taxing power. 


"Due regards to regulations in question is nothing more than 
exercise of this power (war power). It does not belong to the 


same category as the 
and excises," 


Merritt v. We 
Where an attempt is 
different quality th 
the tariff, the Cour 
Seerctary of the Tr. 
was invalid and that 
within the meaning o 


"This 
scribing the 
Whatever may 
of Congress, 
first, from +t 


power to levy and collect taxes, duties 


ish, .104 U. §. 700;.26 L.-Ra, 999. 

made to collect a tariff on sugar of a 

an that set forth in the Act levying 

t held that a regulation made by the 

asury not in accord with the Act itself 
the regulations must be such as to come 

f the Act of Congress, 


reasoning would be very good if the law pre- 
standard were not oxplicit in its terms. . 
have been in the minds of individual members 
the legislative intent is to be sought, 

he words they have used. If these are clear, 


we need’ not go furthers if they are obscure or ambiguous, 


then the inte 
the context, 
the history o 


nt may have to be sought out by reference to 
to previous or concurring enactments, to 
f the art of trade, to general history, 


to anything that will throw light on the meaning of the 


obscure or am 
obscurity or 
the dutiable 
legislative c 
stitution or 
formers 1t74 


biguous terms used. But there is no 
ambiguity here. Two tests for fixing 
grades of sugars, were open’ toy the |. 
hoice; that of color and that of con- 
chemical quality. Congress chose the 

S not strange that it did sO; the color 
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test had long been used and was well calculated to 
designate quality in the old sugars, manufactured in 

the old way. But in making its election Congress did 
not leave any room for doubt as to its meaning. It 
used apt terms to express it; terms freo from all. 
ambiguity and obscurity. If the test adopted fails to 
effect the desired object, the inconvenience or loss to 
the Treasury.need only be temporary; it can be changed. 
any moment. And it is better to submit to a temporary 
inconvenience than to set the laws all afloat by 
laying down a canon of construction which leaves the . 
plain works and seeks:to spell out or guess at the 
supposed intent of the Legislature, contrary or sup- 
plementary to that which is clearly embodied in the 
words it has used." **¥#**##e** TP experience shows that 
Congress acted under a mistaken impression, that does not 
authorize the Treasury Department of the courts, to take 
the part of legislative guardians, and, by construction, 
to make new laws which they imagine Congress would have 
made had it been properly informed, but which Congress 
itself, on being properly informed, has not, as yet, 
seen fit to make. ******** A better remedy than that 

of making a forced construction of the law is in the 
power of Congress. All that has to be done is, to change 
the law so as to reach the goods in their new forn, 

if it is thought desirable to do so. If the law is 
found defective let it be altered so as to attain the 
result desired." 


Morrill’ y. Jones.) 1O06rU,? $57 5e4, 27 L, Ed .enoes 
Where by Act of Congress animals imported for breeding purposes 
were free of duty, the Secretary of the Treasury, by. regulation 
held that such animal to be admitted free must be of superior 
stock admitted to improve the breed in the United States. The 
Court said: 


"The Secretary of the Treasury cannot by ° 
his regulations alter or amend a reveme law. All he- 
can do is to regulate ‘the mode of proceeding to carry - 
into effect what Congress has enacted. ***** In our 
opinion the object of the Secretary of the Treasury 
could only be accomplished by an amendment of woe law. 
That is not the office of a Treasury regulation. | 


Ue Se ve. Haton, 144 U. 5S. 688, 36 L, Ed, 594, 
Under the laws passed by Congress manufacturers were required 
to keep certain books and make reports in reference to. 
oleomargarine made and sold by them, the reports being sent 
to the Commissioner of Internal Revertue. The law further 
authorized the Secretary of the Treasury to make such 
rules and regulations as might be needed to carry out 
the intent of the said law. Acting’ thereunder for the purpose 
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of enforcing the law, wholesale dealers in. oleomargarine were 
required to keep records showing all, oleomargarine received 
and disposed of by thom, the party to yhom sold, and: to. make 
monthly reports giving a information required by the © 
regulations prescribed through the Commissioner of Internal 
Revenue. <A wholesaler wag indicted, failing to keep such 
books and records, and upon conviction his conviction was 

set aside by the Supreme Court, which held that the. Secretary 
of the Treasury cannot by his regulations alter or amend 

a revenue law, but all he can do is to prescribe the mode for 
carrying into effect the law that Congress has enacted. 


"It is necessary that a sufficient statutory 
authority should exist for declaring any Act or omission 
a criminal offense; and we do not think that the statutory 
authority in the present case is sufficient. If Conress 
intended to make it an offense for wholesale dealers in 
oleomargarine to omit to keop books and render returns 
as required by regulations to be made by .the Commissioner 
of Internal Revenue, it would have done so distinctly, 
in connection with an enactment such as that. above 
recited, made in Section 41 of the Act of October 1, 

L320 wa 


WUT en SOn ew Ses) 07, U.S, 263.6 bat Rd.) 282. 
Williamson was indicted and convicted in the lower court because 
of his failure to comply with the rules and regulations enacted 
by the General Land Office in reference to interest under the 
Stone and Timber Act. On appeal it appeared that the regulations 
prescribed by the Commissioner of the General Land Office 
were not authorized under the terms of the Act itself. The Court 
held that under the authority to make regulations for the 
effective execution of the law, the executive officer cannot 
by such regulations add to or limit the provisions of the law. 
The Court admitted the authority to make regulations in com 
pliance with the Act of Congress, put held: 


"But this power must, in the nature of things, be 
construed as authorizing the Commissioner of the General 
Land Office to adopt rules and regulations for the 
enforcement of the statute, ond cannot be held to have 
authorized hin, by such an exercise of power, to virtually 
adopt rules and regulations destructive of rights which 
Congress had conferred." 


In upholding a regulation prescribing reports-to be 
made and method of grazing stock on public lands, the Court 
found that the regulations made complied with and were within . 
the provisions of the Act of Congress under which nade, 

But in referring to the cases hercinbefore cited the 
opinion states as follows: 
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"Te Secretary of Agriculture could not 
make rules and regulations for any and every pur- 
pose. Williamson v. U. S., 207 Ue S. 462, 52 1, Bay 
297, 28 Sup. Ct. Rep. 163. As to those here in- © 
volved they all relate to matters clearly indicated 
and authorized by Congress. The subjects as ¥e 
which the Secretary can ipstenral ed are defined." 


Oi; Si Ve Grinaud, PVA®) {B\- Se 522, ay Ge BO. 57O<¢ 


Taking up the sections of the Act itself and the 
regulations prescribed thereunder, we find the following: 


‘Par. 4 of the Bill 
Secs. 6 and 6(a) 
Sec. ACA of: the Act itself reads: 


"Soe, 4(a). There is hereby levied and assessed 
on the ginning of cotton hereafter harvested during a 
crop year with respect to which this Act is in effect, 
a tax at the rate per pound of the lint cotton produced 
from ginning, of 50 per centum of the average central 
market price per pound of lint cotton, but in no event 
less than 5 ecnts per pound. If the cotton was har- 
vested during a crop year with respect to which the tax. 
is in effect, the tax shall apply even if the ae 
occurs after the expiration of such crop year." 


Article 8 of the Regulations reads: 


tart. By liability for the “tex. “Excepumiere 
payment of the tax is postponed, as provided for in 
. Article 13, liability for the tax attaches to the ginmnier 
imiediately upon the ginning of cotton, Where payment 
of the tax is postponed, as provided for in article 13, 
liability, formine pee does not attach to the ginner, 
(See article 21).! 


It will thus be-sceon that the Act itself does not 
place the tax upon the ginner, nor docs it attempt to make the 
ginner responsible for the collection of the tax. On the 
contrary, the Act, as a whole, places the tax on the producer. 
Hence the regulation is an attempt by the Commissioner of 
Internal Revenue to legislate on the subject matter in question, 
which may not legally be done. 


Secs. ure 


Sec, 4(f) of the Act reads 
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"gece. 4 (f). The tax shall.not..be: collected upon 
the ginning of cotton which is to be stored. by the 
producer thereof either on the farm or at such other 
place as may be permitted by regulations prescribed by 
the Secretary of Agriculture and the Secretary of the 
Treasury. In such cases, the payment of the tax shall 
be postponed, but shall be paid at the time when bale 
tags are secured for such cotton, Bale tags may-be se- 
cured for any of such cotton at any time after ginning 
(1) upon the payment to such person as the Commissioner 
may direct, of the amount of tax which would have been 
payable at the time of ginning, or (2) upon the surrendor 
of certificates of exemption covering an amount of cotton 
not less than the amount of such cotton. Until bale tags 
are secured for such cotton, such cotton shall be subject 
to a lien in favor of the United States for the amount 
of the tax payable with respect to the ginning of such 
cotton. The right to postponement of the payment of the 
tax under this subsection shall be established in .accord- 
ance with such regulations as the Secretary of Agriculture 
and the Secretary of the Trensury may prescribe. The 
Commissioner, with the approval of the Secretary of the 
rrencary pieire) miseer bs regulations providing for 
stamping the containers of such cotton so as to indicate 
the time of ginning and the amount of tax payable with 
respect thereto." 


Article 13. of the Regulations reads; 


Wart. 13. Postponement of time of payment. Where 
a producer intends to store lint cotton resulting rrom 
the ginning of cotton produced by him, either on his farm 
or at such other place as may be permitted by regulations 
prescribed by the Secretary of the Treasury and the Sec- 
retary of Agriculture, the tax shall not be.collected 
upon the ginning of such cotton, but payment may be post- 
poned until the-time fixed for the producer to file his 
return covering such ¢otton. ( See article 21 ). Until. 
he return is filcd and the tax is paid or exemption 
certificates covering the cotton are surrendered, the cotton 
in Such bales shall be subject to a lien.in favor of the 
United States for the amount of tax payable with respect 
to the. ginning of such cotton, This lien shall be-prior 
to all other liens, claims, or demands of any nature 
whatsoever. 


"The ginner who gins such cotton shsll obtain from 
the producer an affidavit, cxecuted in triplicate, on the 
prescribed form, showing (1) the ginner's name, (2) the 
name and address of the producer, (3) the place where the 
cotton wes produced, (4) the date on which the cotton was 
ginned, (5) the place whore the lint cotton is to be 
stored, (6).the number of bales of lint cotton and the 
weight of Lint cotton contained in each ‘bale, and-.(7). the 
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scrial nunber of the lien card attached to each bale. 
One copy of this affidavit shall be attached to the 
return filed for the month within which the ginning was 
done, one copy Snall be retained by the ginner, and the 
third copy shall be retained by the producer. — | 


(The ginner shall attach to each such bale of lint 
cotton a lien card, bearing a serial number, which shall 
be filled out in accordance with the instructions contained 
thereon. This card shall show the time of ginning, the 
weight of lint cotton contained in the bale, and the amount 
of tax due. The lien card will contain a statement:to the 
effect (1) that the cotton is subject to a lien in favor 
of the United States for the amount of tax payable with 
respect to the ginning of such cotton, and (2) that any 
person who transports (except to the place of storage), 
sells, purchases, or opens this bale of cotton pefore a 
bale tag issued under the Act is attached thereto is 
liable to a fine not exceeding $1,000, or to imprisonment 
for not exceeding six months, or both. Such lien card 
shall not be removed from tne bale until a bale tag has 
been procured end attached thereto. Lien cards may be 
obtained from any collector. For provisions relating to 
filing of returns by producers and payment of tax, soc 


article 21." 


It will thus be seen that the Act itself merely 
prescribes that if the producer desires to store certain of 
his cotton, the payment of the tax is to be postponed. It 
makes no attempt to place the burden upon the ginner to apply 
for the lien cards, obtain the affidavits in triplicate, 
or perform any of the other onerous duties in connection 
therewithe 


Regulation 13 shifts the burden to the ginner, 
without compensation, to obtain the estimated quantity of 
lien cards he will need, be responsible for same while 
in his possession, return the unused lien cards, account 
for those used, and vay for any he cannot account for, 
obtain in triplicate the affidavits from the producers, 
keep one copy, forward one copy to Collector of Internal 
Revenue, and deliver one to the producer; keep all records 
called for in order to perform these duties. 


The net result of regulation 13 is an attempt 
upon the part of the Commissioner of Internal Revenue to 
legislate in regard to the matter, and to make the ginner 
a deputy collector without compensation. © ; 
pec, 5. f i 


Article 20 of the Regulations reads as follows: 


Dr. Wart. 20. Manner of obtaining bale tags and 
certificates of tagging by ginners - Bonds. (a) 


Application. Hvery gihnér who desires to obtain bale 
tags and certificates of tagging shall furnish bond. 
and file, together with such bond, an-application with 
the collector for the district within which the gin = 
is located. The bond will be a continuing one, but 

a separate application for bale tags and. certificates 
of tagging shall be filed for each calendar month at 
least 15 days prior to the lst day of the calendar 
month within which the bale tags are to be used, 
except that applications for bale tags to be used 
prior to August 1, 1934, may be filed at any time prior 
to July 15, 1934. The application shall be under oath 
and must show (1) the amount of cotton the applicant 
believes will be ginned during that month, (2) the amount 
of cotton ginned by him during the same month in 1933, 
(3) what facilities he has to insure the safe storage 
of the bale tags and certificates of tagging (4) that 
the bale tags and certificates of tagging will be 
properly protected and accounted for, and (5) that an 
accurate daily record will be kept which will show the 
serial number of each bale tag used. 


(>) Bond. The bond referred to above in (a) shall 
be executed by the ginner and by two individual sureties 
or one corporate surety. In the case or individual 
sureties, each surety shall execute, on the prescribed 
form, an affidavit showing the value of the property, 
real or personal, ovmed by him, in excess of all liens, 
encumbrances, and exemptions. A separate bond shall be 
filed for each plant where ginning is done. The bond 
shall be in duplicate, with surety satisfactory to the 
collector. The penal sum of the bond shall be not less 
than $500 or more than $10,000 and shall be fixed in 
accordance with the following scale: 


Number of bales (average 500 pounds each) Penalty or 
ginned per month: Bond 
Not more than 100 bales $ 500 
More than 100 bales but not more than 

500 bales 1, 000 
More than 500 bales but not more than 

1,000 bales 2,000 
More than 1,000 bales but te more than 

2,000 bales 5, 000 
More than 2,00 bales but not more than 

3,000 bales Tew 
BORO ne Ove Miiga 10, 000 


"Forms of application, affidavit of surety, and 
bond may be obtained from any‘collector. Any such 
application, affidavit, or bond must be filled out 
completely and accurately in accordance with the — 

instructions contained thereon, and in accordance with © 
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these regulationss In lieu of surety « or sureties, ~ 
the ginner nay deposit with the’ collector United States 
Liberty Bonds or other bonds or notes: ‘of thé United 
States having a par value not less than ‘the amount of 
the bond required to be furnished, together with an 
agreement authorizing the collector to ‘collect and sell 
such honds or notes so deposited in case of any default 
in the performance of any of the conditions of such bond. 
"(c) Disposition of bale tags and certificates 
of tagging. If the bond is approved, an appropriate 
number of ‘bale tags and certificates of tagging will be 
issued by the ‘collector. The ginner shall attach one 
such bale tag to each bale of cotton ginned by him 
except those bales returned to the producer for storage 
as provided ‘in article 13. The ginner shall keep an 
accurate record of; and account for; all Dale tags 
and certificates of tagging issued to him, by serial 
number, as required in articles 10 and 11 of these 
regulations. Inno event shall a ginner replace a bale 
tag or-a certificate of bags eine. 


The Act itself is Sup ecaeely silent upon the Anuesea 
of the ginner applying for’(1) bale tags, (2) exemption 
certificates, (3).lien cards, etc. It is likewise silent 
wpon the question of a bond, | . 


The provisions of -the regulation in question are 
wholly without support in the text of the Act itself, and 
constitute an attempt by the Commissioner of Internal 
Revenue to legislate the ginner into the position cf a 
bonded omployee of the Treasury Department, without compensa- 
tion. a 


Sece Ge 
Section 14(a) of the Act reads: 


'Sec. 14(a). All provisions of law, including 
penalties, applicable with respect to the taxes imposed 
by section 800 of :the Revenue Act of 1926, shall, in 
so far as applicable and not inconsistent with the 
provisions of this Act, be applicable with respect 
to taxes imposed by this Act. 


Section 1102- €. of the Revenue Act of 1926 reads: 


Ca) Tyeeeroeeaee liable to any tax imposed by 
this Act, or for the collection thereof, shall keep: 
such records, render under oath such statements, make 
such returns, and comply.with ‘such rules atid.regula- 
tions, as. the.Commissioner, with the: approval - of the® 
Secretary, may from. time to time Pre sera bes a 


Article 10 of the Regulations es, 
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"Art. 10, Records of ginners. Every ginner shall 
Keep an accurate daily record of ginning done on or after- 
June 1, 1934, A separate record’ shall. be kept for each 
plant where ginning is done. Such’record shall show (1) 
the name and address of each owner for ‘whom cotton is 
ginned, (2) the date of ginning, and (3) the net weight 
of each bale of lint cotton ginned. Such record shall 
show further how many pounds of cotton in each such bale 
(a) were harvested prior to June 1, 1934, (bv) were 
harvested by a publicly owned experimental station or 
agricultural laboratory, (c) have a staple of 1 1/2 inches 
or longer, (a) are covered by an exemption certificate 
or certificates (together with the scrial number of cach 
such certificates), and (e) are subject to tax. 


"If any bale is to be returned to the producer to 
be stored by him, the record shall show the serial number 
of the lien card attached to such bale. (Sce article 13). 
As to cach other bale, the record shall show the serial 
number of the bale tag attached thercto and the scrial 
number of the certificate of tagzing delivered to the 
owner of the cotton. (See Chapter IV, Bale Tags)." 


There is nothing in the text of the Act itself 
making the ginner liable for the tax, or for the collection 
thereof. Hence, the provisions of Article 10 are plainly 
beyond the terms of the Act itself, and constitute an un- 
authorized attempt by the Commissicner of Internal Revenue 
to legislate in regard to such matters. 


sece LO. 
Sec. 4(e) of the Act reads: 


"4(ce). No tax shall be imposcd under this Act 
with respect to- ) 
(1) Cotton harvested by any publicly owed 
experimental staticn or agricultural laboratory, 
(2) An amount of cotton harvested in any crop 
year from each farm equal to its allotment. 
(3) Cotton harvested prior to the erop year 1934-35. 
(4) Cotton having a staple of one and one half 
inches in length or longer." 


Article 9-of the Regulations reads! 


"Art. 9. Exemption from the tax on ginning. (a) The 
ginning of cotton harvested by a publicly owned experiment- 
al station or agricultural laboratory is exempt from the 
tax. To be entitled to such éxemption, the ginner shall 
procure an affidavit signed by a responsible executive 
officer of such station or laboratory. The affidavit shall 
be in duplicate and shall show (1) the name and address 
of such station or laboratory, (2) the location of the 
land ‘on which the cotton was harvested, (3) the nunber of 
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quantity, in pounds, of each bale, and (4), the seriol 
manber of the bale tag attached to,.each hale. | , 

(vo) The sinning of cotton harvested during the 
effective period shall be exempt from the tax to. the 
extent that such ginning is covered by exemption cer- 
tificates. Exemption certificates covering allotments 
are furnished to producers by the Secretary of Agricultur 
To be entitled to such exemption, the ginner rust procure 
one or more certificates of exemption covering the amount 
of lint cotton resulting from such ginning. 

(c) Tho ginning of cotton harvested prior. to dune 
1, 1934, is exempt from the tax. To be entitled to such 
exemption, the ginner shall procure an affidavit from the 
person who owns the cotton at the time of ginning. The 
affidavit shall be in duplicate and shall show (1) the 


bales of lint cotton resulting: fron the ginning with the 
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name and address of the owner of the cotton, tezether with 
the nanc and address of the preducer, if they are different 


persons, (2) the location of the fara on which the cotton 
was harvested, (3) the year in which the cotton was har- 
vested, (4) the location of the building where the seed 
eotton has been stored, (5) the number of bales of 

lint cotton resulting from the ginning with the quantity, 
in pounds, of each bale, and (6) the serial number of the 
bale tag attached to each bale. 


(a) The ginning of cotton having a staple or 1/2 


inchcs in length or longer is excnpt from the tax. To 
be entitled to this exemption, the ginner shall procure 


from the person who owns the cotton at the time of the gin- 


ning, an affidavit in duplicate which shall state (1) the 
Location of the farni on which the ecctton was produced, 
(2) the date the cotton wags ginned, (3) that the cotton 
has a staple of 11/2 inches in length or longer, (4) 

the number of balesof lint cotton resulting from the 
ginning with the quantity, in pounds, of each bale, and 
(5) the serial nunber of the bale tag to be attached to 
each bale. 

(e) There must be filed with each return on which 
exemption from tax is clained under (a), (0), (c), or (4) 
above, the required affidavit or affidavits, certificate 
or certificates, as the case nay be." 


here is no provision in the Act placing any duty 


or obligation on the ginner. with regard to any of this exenpt 
cotton, and the regulations making it the duty of the ginner 


to apply for the bale tags, exeaption certificates, etc., 
and to keep the records in connection therewith are purely 
ercatures of the Commissioner of Internal Revenue's attempt 
to legislate on the subject, 


In short, your petitioncrs take the position that 
a careful and painstaking study of the: entire Act will reveal 
that Sece 13 (a) is the only provision that even mentions 
the ginner, or places any duties whatsoever upon hin. The 
section reads: 
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"See, 13(a). All porsons, in whatever capacity. 
a0ting, including producers, ginners, processors of . 
cotton, and common carriers, having information with 
respect to cotton produced, may be required.to-make a 
return in regard thereto, setting forth the amount of 
cotton delivered, the name and address of. the person 
who delivered said cotton, the amount of lint cotton 
produced therefrom, and any other and further information 
which the Commissioner, with the approval of the Secretary 
of the Treasury and the Secretary of Agriculture, shall by 
regulations prescribe as necessary for theproper adminis- 
tration of the tax. Any person required to make such 
return shall render a true and accurate return to the, . 

Commissioner," 


If the Act be valid, the ginner can be required to ~ 
furnish the return above called for, but there his duty stops. 


The burdens of (1) giving a bond, (2) applying 
for bale tags, tagging certificates and lien cards, (3) having - 
the care, custody and financial responsibility of same throughout 
the ginning season, (4) being responsible for the cotton until 
it is tagged and removed, (5) having to place tags on. the cotton 
when ginned, (6) having to collect and account for exemption 
certificates or the tax itself, (7) having to place lien cards 
on the cotton to be stored, and obtain the affidavits therefor, ,- 
(8) having to make monthly reports to the Collector, and (9) 
having to account to the Collector for exemption certificates, 
or tax money, on every pound f cotton ginned, are all purely 
creatures of regulations issued by the Collector of Internal 
Revenue, and have absolutely no foundation in the Act itself, 


It is most respectfully asserted that the Act itself 
places the duty of obtaining the exemption, or. paying. the tax, 
upon the farmer himsclf, and the duty of collecting the tax 
upon the Collector of Internal Revenuc. That purely as a matter 
of convenience, and wholly without any support therefor in 

he Act itself, the Commissioner of Internal Revenue, by 
Regulations 84, has made the ginners of Texas bonded employees 
of the Department, without compensation, and at their own cost | 
and expense, to perform onerous duties which belong either 

to the farmer or the Collector of Internal Revenue, That under 
the above authorities, the Commissioner of Internal Revenue 
was wholly without authority to thus legislate, and that such _ 
regulations are void. | tex’ 


Briefly summing up, plaintiffs submit that the fore- 
going authorities and argument fully sustain the propositions; 


(1) That D. C. Wallace is entitled to maintain 
this action as a class suit. 
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(2) That the Texas Cotton Ginneps Association has 
the right to maintain this action for andin ‘behalf of. its 
members. : aaah 

(3) That S. D. Bennett, United States District . 
Attorney for the Eastern District of Texas, is both a proper 
and necessary party. 


(4) That this Court has jursidiction of the persons 
of all defendants, and can enjoin them on behalf of all ren 
ginners of Texas. 


(5) That the jurisdictional amount of more than 
$3,000.00, exclusive of interest and costs, is shown, 


(6) That, being on action involving a purported 
revenue Act this Court would have jurisdiction irrespective 
of the amount involved. 


(7) That this cause does not come within the 
inhibition of Section 3224, 


(8) That this cause is not a suit against the 
United States. 


(9) That there being property rights involved, 
irreparable damage shown, and extraordinery circumstances 
present, these plaintiffs are entitled to relicf by way 
Of injection, 


(10) That the Bankhead Act is unconstitutional 
and void as being an attempt, under the guise of a so called 
tax, to regulate and control the production and ginning of 
cotton, purely local matters, in violation of the Tenth 
Amendment to the Federal Constitution. 


(11) That the Bankliead Act is unconstitutional 
and void as being an attempt, under the guise of a so called 
tax which is in reality a penalty, to control the production 
ad ‘ginning of cotton, purely local matters, in viola ticn 
of the Tenth iaendnent to ‘the Federal Constitution. 


(12) That the Bankhead ‘Act ig unconstitutional, 
and void as depriving the cotton ginnerg of Texas of their 
liberty and property without die process of law, in violation 
of the Fifth Amendment to the Federnl Constitution. 


(13) That the Bankhead Act is uneonstitutional 
and ‘void as being an unwarranted delegation of legislative 
power to executive officers. 


(14) That the regulations horéinabove complaincd of 
are void, as being broader than, and without support in, 
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the Act itself, and constituting an attempt by the Commissioner 
of Internal Revenue to legislate in the premises. 


WHEREFORE, plaintiffs pray that they be granted the 
relief prayed for in their bill of complaint. 


RESPECTFULLY SUBMITTED, 


Attorneys for Plaintiffs, 
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